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Predgovor

Ejmi Koni Baret, sudkinja Vrhovnog suda Sjedinjenih drzava,
uvod svoje knjige ,,Slusanje prava®, pocela je opaskom da joj je od
trenutka kada se prilkljucila Vrhovnom sudu postalo jasno koliko
Amerikanaca zeli da sazna vise o tome $ta sudije rade i kako sudovi
funkcionisu. Ova opaska sudkinje Baret odrazava odnos americke
javnosti prema sudskoj vlasti, za koju smatram da je klju¢ni element
vladavine prava. Bez javnosti koja je zainteresovana za rad pravosuda,
nema ni jakog pravosuda, a ako pravosude nije jako, onda nije ni
nezavisno. Kako samo nezavisno pravosude moze stvoriti sudsku
vlast u pravom smislu te reci, jasno je da zatvoreno, netransparentno
i ¢cinovnicki orijentisano pravosude, u biti ne vrsi sudsku vlast.

U trenutku dok piSem ovaj tekst, desio se jedan tuzan
dogadaj, koji me je naveo na duboko razmisljanje. Sudija Ustavnog
suda Republike Srbije, ¢ije ime iz pijeteta ne¢u pomenuti, iznenada
je preminula u toku vrSenja svoje funkcije. Ovaj dogadaj u
potpunosti je ostao sakriven od javnosti. Ustavni sud je doduse na
svojoj internet stranici objavio prili¢cno skromno saopstenje, koje
bi i moglo biti prikladno da je preminuo vozac ili portir tog suda.
Nije bilo konferencije za medije, zastave spustene na pola koplja niti
telegrama saucesca nosilaca drzavne vlasti. Cak su pojedine kolege
preminule sudije Ustavnog suda, odlucile da se pojave na sahrani u
sportskoj garderobi i u patikama. Mediji su vest objavili tek nekoliko
dana nakon sahrane i to na pritisak pojedinih gradana koji su ovo
¢utanje javnosti smatrali skandalom.

Kakve veze ima zbornik radova o Deklaraciji nezavisnosti
sa odnosom americke javnosti na koji ukazuje sudija Baret i ovim
nemilim dogadajem sa Ustavnim sudom Srbije? I da li je uopste
prikladno da u predgovoru zbornika na njih ukazujem?
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Veza, ili tacnije kontrast ovih dogadaja predstavlja motiv
Centra za americko pravo da inicira a zatim i izda ovaj zbornik. Kao
potpredsednica Centra, smatram da je odnos javnosti i percepcija
gradana prema sudskoj vlasti u Americi pravilan a u Srbiji apsolutno
neprihvatljiv. I da je taj odnos stvaran godinama na zdravim
osnovama kad je Amerika u pitanju. U cemu se sastoje ti zdravi
osnovi koje pominjem? U ¢injenici da je Deklaracija nezavisnosti,
doneta pre cetvrt milenijuma, upravo stvorila okvir drzave koja je
zasnovana na prinicipima vladavine prava i nezavisne sudske vlasti.
Okvir koji po mom dubokom uverenju moramo razumeti i o njemu
nesto saznati da bismo uopste mogli da najpre prepoznamo, a zatim i
raspravljamo o njegovim posledicama. Okvir ¢ije je istrazivanje vazno
za nade studente prava ali i za celu zajednicu ne samo pravnika ve¢
svih nas koji smo na neki nacin u svom radu usmereni ka vladavini
prava. Re¢ima jednog od autora, taj okvir itekako moze da bude
svetionik ka kome mozemo da tezimo i na$ sistem i, u kona¢nom,
nasu drzavu, u¢inimo boljom.

Sa druge strane, obelezavanje 250 godina od donosenja
Deklaracije nezavisnosti, bio je pravi trenutak da istovremeno
ukazemo postovanje kako tvoricima Deklaracije, tako i americkoj
naciji. Doprinos vladavini prava na svetskom nivou, koju je posredno
obezbedila Deklaracija nezavisnosti je ne samo nemerljiv, ve¢ u svom
prakti¢nom znacaju neuporediv sa bilo kojim drugim doprinosom.
Da u Americi nije stvorena i o¢uvana nezavisna sudska vlast, pitanje
je da li bi vladavina prava uopste bila smatrana mogucom ili bi bila
tretirana kao utopijski ideal. Drugim rec¢ima, da li bismo i mi sami
bili svesni koliko je stradno to Sto je gubitak sudije Ustavnog suda u
Srbiji neprikladno obelezen.

Sami radovi su u potpunosti opravdali ocekivanja projekta.
Odlucili smo da proberemo radove studenata i da objavimo samo
one koji su bili plod istrazivanja. Istovremeno, ti radovi nisu na bilo
koji nacin ispravljani ili doradivani od strane Centra za americko
pravo. Oni su verni prikaz nivoa kvaliteta i otvorenosti nasih
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studenata ka americkoj pravnoj tradiciji i pravu. Verujem da svaki od
autora iz reda studenata ima razlog da bude ponosan na objektivni
rezultat ulozenog truda.

Osim studentskih radova, u zborniku se nalaze i dva rada
starijih pravnika prakticara. Jedan od njih je iz Srbije, drugi iz
Amerike. Ti radovi svesno nisu prevedni na engleski, odnosno
srpski jezik i objavljeni su na maternjim jezicima autora. Simbolicki,
ti radovi predstavljaju dve razlicite obale koje, kao most povezuju
vrednosti Deklaracije nezavisnosti. Centar za americko pravo ce sebe
potpisati kao arhitektu koji je taj most projektovao i izgradio i ovim
poslati poruku da je sa gradnjom mostova tek poceo.

Pred ¢itaocima je dakle jedna knjiga, ¢iju smo izbalansiranost
pokusali da ostvarimo asimetrijom i kojom prevladavaju iskrenost,
volja i vera u buduc¢nost. Knjiga koja je svoju svrhu ostvarila ve¢
svojim samim izdavanjem. Put koji je vazniji od bilo kog cilja.

Ogledalo mogu¢nosti.

Ivana Mati¢
Potpredsednica Centra za americko pravo
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INTRODUCTION — A Nation at 250: From
Inception to Reflection

As the United States approaches its 250th anniversary of the
Declaration of Independence in 2026, the milestone invites not just
celebration but reflection.

Although two and a half centuries have passed since a group of bold
visionaries,cametogetherin Philadelphiatodeclarean unprecedented
path forward rooted in a new thinking: that government derives its
just powers from the consent of the governed, and that all men are
endowed with unalienable rights to life, liberty, and the pursuit of
happiness.

The creation of that document, the Declaration of Independence,
inked in the midst of a fierce rebellion against the most powerful
monarchy in the world, was more than a notice of separation from
the British Crown. It was a statement of principles, a moral and
philosophical defining moment that would be the birth of a new
nation. And in the years that followed, those ideals would became
the foundation for a more enduring blueprint—the United States
Constitution, a living, breathing document designed to outlast the
men who drafted it and to serve generations yet unborn.

What's remarkable is not simply that this framework has endured
for 250 years, but that it has done so while guiding a nation through
changes the framers could have never foreseen.

From thirteen colonies huddled along the Atlantic coast to a sprawling,
diverse republic that would become fifty states; from muskets and
parchment to a space age and tech revolution; from a nation where liberty
was reserved for a few to one where the idea, though still imperfect in
practice, is a nation where liberty belongs to all.
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The Declaration of Independence was the foundational starting
point, articulating ideals that the Constitution would attempt to
codify, a starting point of a new nation, new government and new

way of thinking.

It declared that people are sovereign, that power is a trust and not
an entitlement, and that governments are accountable to those they
govern. The Constitution took that thinking of the forefathers, and
gave it form: checks and balances, separation of powers, federalism,
and a system that could adapt as the nation evolved.

Across generations, America has tested, strained, and sometimes
brought to the brink this great experiment called democracy.

Slavery and a civil war. Reconstruction and Jim Crow laws. Suftrage battles
and civil rights marches and through moments of unity and times
of dangerous division. Yet somehow, through it all, the philosophical
foundation built in 1776, and what followed in 1787, has held.

Now, as we pause to commemorate this historic anniversary, the
question today is do those founding principles still guide us—still
sustain us—in an era of polarization, rapid change, and global
interconnectedness?

The answer is complex. The philosophical underpinnings of equality,
liberty, and popular sovereignty remain at the core of our national
identity. But how those principles are interpreted and, more critically,
how they are applied, has shifted dramatically.

Today’s America wrestles with issues that many argue threaten the
very pillars of democracy.

Gerrymandering tests the notion of government by the people;
with executive and judicial powers that sometimes seem untethered
from their original limits; and with cultural battles that reflect deep

12
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fractures in what it means to be one nation, indivisible. These are the
questions America is asking itself today.

And beyond our shores, the world continues to watch. As America
wrestles with the complexities, it remains the template for
democracy. Emerging nations—from Eastern Europe after the Cold
War to South Africa after apartheid—have looked to our model for
inspiration, even as they adapt it to their own cultural context.

At the same time, adversaries and skeptics question whether the
great American experiment, once seen as the gold standard for
freedom and self rule by the people, is faltering under the weight of
partisanship and institutional distrust.

This moment, then, is both an opportunity and a responsibility:
an opportunity to examine where we've been, where we are, and
where we might go; and a responsibility to do so with honesty,
acknowledging both the brilliance of our founding architecture and
the cracks that have formed over time.

This analysis, rooted in history but informed by the realities of the
present, seeks to provoke thought and look towards the future,
exploring a fundamental question as we step into our next quarter-
millennium: can a living document, conceived in a different era,
continue to sustain a democracy that is larger, louder, and more
complex than its framers could have ever imagined?

13
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II. POLITICS OF THE DECLARATION OF INDEPENDENCE
— IDEALS AND COMPROMISES.

To much of the world in 1776, the Declaration of Independence was
the unthinkable- a daring and bold proclamation staking a claim on
independence from the world’s most powerful monarchy.

It was a radical declaration of autonomy, and a radical break from
colonialism. It was also something far deeper: a carefully reasoned
statement of why.

In a world defined by hereditary power, the Declaration articulated
a philosophy that would reverberate across continents: that all men
are created equal; that rights are inherent, not granted; and that
governments exist only through the consent of the governed.

The clarity of that message transformed what could have been
dismissed as rebellion, into a legitimate claim for sovereignty. In
that, the Declaration’s legitimacy was established.

Make no mistake about this bold creation as it was not without high
stakes and many challenges it it's making. On American shores,
the Declaration was not a universally celebrated act of bravery. It
was the product of fierce debate, calculated compromise, and deep
divisions that foreshadowed the very tensions that would nearly tear
the nation apart less than a century later.

A. The Thoughtful Architecture of “Why”

Thomas Jeffersons pen gave voice to the collective will of the
colonies, but the Declaration was more than elegant language and
a statement of intention. It was methodically constructed to justify
action, to build unity, and to invite support. Its second section
detailing the grievances against King George III reads almost like a
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legal complaint, with specific charges laid out for the “court” of public
opinion, both domestic and international to digest and contemplate.

That Declaration was an act of purpose and precision. First, it served
to rally the colonies by giving a common narrative to their frustrations;
second, to make it clear to the world, and especially to potential allies
like France, that this was no mere insurrection but the birth of a new
political order meant to sustain independently and without further
attachment to and support of the British empire.

Its legalistic clarity remains a throughline in American law today,
where specificity and reasoned argument form the foundation
of judicial proceedings. In this sense, the Declaration didn’t just
announce independence, it set the stage for the rule of law that would
serve as the foundation of the new nation.

B. Unity and Division- A Delicate Balance

For all, the Declaration represented unity against colonial rule. It
was also a political document, shaped by the realities of its time.
The colonies were not monolithic. Massachusetts and Virginia for
example, driven by revolutionary fervor, would, in today’s parlance,
be seen as progressives, demanding swift and decisive action. New
York and Pennsylvania, while leaning toward independence, sought
moderation and incrementalism. And the southern colonies, whose
economies were deeply intertwined with slavery, were conservative
and deeply resistant to any challenge to that institution.

These divisions shaped the compromises embedded in the
Declaration. Jefferson himself, though personally uneasy with
slavery, agreed to strike language condemning the slave trade to
maintain unity among the colonies. Without that concession, the
southern colonies, unbroken in their unity over this issue, would
have refused to sign, splintering the fragile alliance and perhaps
dooming the revolution before it began.
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It's a sobering reminder that compromise is often the price of progress,
a theme that would echo through every era of American history, which
continues to this day. It is the cornerstone of why America stands out,
but also fragile in its sustainability in the modern age.

C. A Statement to the World

Beyond its immediate political function, the Declaration sent a
signal that extended far beyond the Atlantic seaboard. Its rejection
of monarchy and embrace of self-determination reverberated across
Europe and, over time, the globe. Revolutionary France drew directly
on Jefferson’s language in drafting its Declaration of the Rights of Man
and of the Citizen. Nearly two centuries later, emerging democracies
in Eastern Europe, freed from Soviet domination, would look to the
great American experiment as they built their own systems of self-
rule.

Even today, activists and reformers around the world, from pro-
democracy movements in Hong Kong, Vietnam and Taiwan, to
constitutional reformers in Africa, cite the Declarations central
premise that legitimacy in government flows upward, from the
people, and not downward from rulers.

D. The Cost of Compromise-Challenges Deferred

In significant compromise, particularly on the issue of slavery, the
Declaration contained the seeds of future conflict. By sidestepping
the issue of slavery, the founders left unresolved a contradiction that
would fester for generations. The assertion that “all men are created
equal” coexisted with a brutal system that denied basic humanity to
millions. That dissonance would explode in the Civil War, testing not
just the durability of the Union but the meaning of the very principles
declared in 1776.

16
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This reality is critical to understanding the politics of the Declaration.
Its ideals were revolutionary, but its execution was pragmatic. The
founders while visionaries, also had to be realists, deeply aware that
the survival of the revolution required unity at almost any cost, yet
setting the stage for inevitable future conflict.

E. Lessons for Today

Two and a half centuries later, those political dynamics still echo.
The debates that shaped the Declaration, about the balance between
principle and pragmatism, about unity versus purity, about deferring
on issues that set the stage for potential future conflict, are still playing
out in modern America.

In today’s polarized political climate, where ideological purity often
trumps collaboration, there’s a lesson in the calculated pragmatism
of the Second Continental Congress. The founders understood that
building something enduring required not only conviction but also
the willingness to bridge divides, however imperfectly, something
that is in a diminished state today.

And so, the Declaration stands not just as a historical foundation, but

as a stern reminder that our ongoing struggle to reconcile who we are
with who we aspire to be is ongoing.

17
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ITII. FROM FORMATION TO FRAMEWORK — THE
CONSTITUTION AND THE STRAIN OF MODERN
DEMOCRACY

If the Declaration of Independence was the spark,
the Constitution was the structure. One declared, the other designed.
Together, they created the foundation of the great American
experiment, a system rooted in principles practical enough to adapt,
built for a republic that would grow in ways its framers could scarcely
have imagined, but knew had to be sustainable beyond their time.

The brilliance of the Constitution is that it was never meant to be
static. Itis, by design, aliving document, grounded in timeless values
but flexible enough to meet the demands of change. It gave the new
nation a framework for governance and assured balance of powers,
a federal structure, and a recognition that authority ultimately flows
from the people upward, not the other way around, a premise under
great strain in today’s political climate.

While the framework has endured, it has many times over been
strained, and today being tested like never before, with forces of
hyper-partisanship, systemic inequities, and a technological and
geopolitical landscape driving divergent agendas on this nation’s
future against the backdrop of a fractured America.

A. From a Philosophical Vision to a Foundational Reality

The road from the Declaration to the Constitution was neither
straight nor easy. The early years of independence were marked by
trial and error. The first attempt at codifying the future was through
the Articles of Confederation, a loose and fragile alliance of states
that quickly exposed its weaknesses. States operated like sovereign
nations. Congress had little power to tax, regulate commerce, or

18
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enforce its laws. The chaotic state of an infant nation in this time
needed to be reconciled.

By 1787, it was clear something more enduring was needed. What
emerged from the Constitutional Convention in Philadelphia that
summer, a creation of much trial and error of the early years of
Americas independence, was a blueprint that balanced federal power
with state sovereignty, limited government with strong governance,
and liberty with order. It was an act of extraordinary vision, balance
and compromise.

Most importantly, the framers did not seek to write the perfect
document reflecting government by the people and for the people
in that moment. They believed they were writing a durable one,
one that future generations would interpret, refine, and, when
necessary, amend. An amazing feat of selfless vision, the framers
acknowledgment that the work of democracy is never finished, a
cornerstone of what has allowed the Constitution to endure 250 years
and through some of this nation’s and the world’s most turbulent
times.

B. The Bill of Rights — A Guardrail for Liberty

If the Constitution provided the framework, the Bill of
Rights supplied the guardrails. The first ten amendments, ratified
in 1791, codified liberties that the framers believed were so essential
they had to be explicitly protected including freedom of speech,
press, religion; the right to assemble; the right to due process; and
protections against unreasonable search and seizure.

These were not abstract ideas; they were lessons drawn from lived
experience under the heavy hand of the Crown. The framers knew
the dangers of unchecked authority, and they built a system of checks
and balances to ensure no branch of government could accumulate
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too much power without accountability. Thus, the system of checks
and balances by and between the executive, legislative and judicial
branches was born.

Two and a half centuries later, those principles remain the backbone
of American democracy. But they are also under strain, as evolving
politics, expanding executive authority, and a more polarized
judiciary test the limits of those original guardrails.

C. Modern Politics and Constitutional Challenges

The framers could not have foreseen a world of instant communication,
global interdependence, and 24-hour news cycles. They could not have
imagined super PACs, social media algorithms, or hyper-partisan
primaries driving elected officials to the ideological extremes. Yet these
are the realities of modern governance, and they are reshaping how the
Constitution functions in practice.

Gerrymandering and partisan redistricting for example, have, in many
places, undermined the principle of government “by the people,
distorting representation to entrench power rather than reflect the
electorate in a fair way. The founders built a representative republic, not
a direct democracy, but they also firmly believed in the fundamental
fairness of a government that answers to the governed. That ideal feels
increasingly fragile in an era where maps, not majorities, often determine
outcomes, and the power that wields left unchecked.

The question of executive power, however, looms large over the republic
today. Particularly in the 20th century, the presidency has grown in
reach, often through urgent moments requiring immediate actions-
war, economic crisis, national security. But in that growth, the delicate
balance between branches has tilted. Executive orders now function
as policy tools when legislative consensus is elusive, raising legitimate
questions about accountability. Military powers, too, have expanded
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well beyond what the framers envisioned, with Congress frequently
ceding its constitutional role in authorizing or restraining action.

D. The Loss of Judicial Neutrality

Nowhere is the strain more visible than in the judiciary. The framers
envisioned the courts as an independent arbiter, the neutral check
point on the excesses of the other branches. They granted lifetime
tenure to insulate judges from political pressure and to ensure
decisions grounded in law, not politics.

But in today’s reality, judicial appointments are highly politicized,
with lifetime seats on the federal bench and, especially the Supreme
Court, viewed as generational opportunities to shape the nation’s legal
landscape. This shift erodes public trust in the judiciary as a neutral
branch and raises hard questions about whether our system of checks
and balances can function as intended when one branch appears to serve
partisan ends, a danger that once embedded in the republic’s norm, may
become an irreversible and untethered new norm.

Recent Supreme Court decisions, whether expanding executive
authority or recalibrating the balance between federal and state
power, have deepened perceptions of partisanship on the Court, a
perception the framers would have found deeply troubling.

E. Federalism — A Double-Edged Sword

Federalism was, and remains, one of the Constitution’s most
innovative, and most complex, features. The framers sought to
prevent the concentration of power they had fought to escape,
balancing a strong central government with the sovereignty of the
states. It is a design that has allowed extraordinary diversity across
regions while maintaining national unity.
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Yet today, federalism is a flashpoint. The overturning of Roe v.
Wade in 2022 which returned decisions on abortion to the states,
ignited fierce debate about where the line between state authority
and national rights should be drawn.

Conversely, the growing use of federal authority over traditionally
local matters, from public health to law enforcement, raises parallel
concerns about federal overreach.

Although this tension always loomed large from inception, as these issues
grow more complex and the stakes on how far our democracy can be
stretched today’s reality; the balance becomes harder to maintain, and the
future of the republic as it was envisioned less assured.

F. An Enduring Document

Despite these challenges, the genius of the Constitution endures. Its elasticity
and its ability to adapt without losing its essence, is why the American
experiment has survived crises from civil war to global conflict to economic
collapse. But that elasticity also demands vigilance. A living document
requires living stewardship of the citizenry and leadership willing to engage
with its principles honestly; to respect its boundaries, and to work, however
imperfectly, toward its promise.

As we step into the next quarter-millennium, we face a question the
framers would recognize: how do we preserve a system designed to
reflect the will of the people while protecting against the excesses
of power? The answer, as it was in 1787, will not come easily. It will
demand debate, compromise, and above all, a shared belief that the
framework they gave us is worth protecting, not for what it was,
but for what it must be to restrain abuses and the potential of a
constitutional crisis.
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IV. THE U.S. CONSTITUTION TODAY — PRINCIPLES
UNDER PRESSURE

Two hundred and fifty years in, the Constitution still stands, but it
does not stand untouched. It has been bent, stretched, amended,
tested, and, yes, at times even ignored. What the Founders crafted as
a living document has proven resilient, but resilience is not the same
as invincibility.

The genius of the Constitution lies in its elegant simplicity and the
framework it established for the future in the principals of checks and
balances, separation of powers, federalism, and individual liberties,
all underpinned by the basic and hard fought premise of governance
by people, not kings or elites. Today, however, those ideals are
colliding with realities the framers could never have imagined:
globalism, digital communication, polarized media, and a political
climate that rewards performance over principle.

The question isn’'t whether the framework works, but whether we,
the inheritors of this extraordinary system, are willing to steward
it with the same seriousness, humility, and shared sense of purpose
that guided its creation.

A. Hyper-Partisanship

At its core, the Constitution was designed for governance by consensus.
Not unanimity, not uniformity, but deliberation and compromise. The
framers assumed that people with different interests and perspectives
would be forced to come together, to negotiate, to meet somewhere in
the middle for the sake of the republic.

That assumption seems to be fleeting today. Hyper-partisanship has
virtually obviated the middle ground, and compromise, once the
engine of progress, is now framed as weakness or betrayal. Legislators
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increasingly legislate for their base and to a great extent at the will
of the executive. The result is paralysis: government shutdowns,
delayed budgets, judicial appointments mired in political trench
warfare and more.

This isn’t what Madison or Hamilton envisioned when they debated
the structure of a representative republic. They anticipated tension;
they did not anticipate gridlock. And the cost of that gridlock is
profound in that it erodes trust in institutions, deepening divisions
among citizens, and creating space for extremism to thrive.

B. The Supreme Court — The Struggle for Neutrality

If the legislative branch is gridlocked and the executive is
overextended, the judiciary, particularly the Supreme Court, has
become the arena where the fiercest battles for America’s soul are
fought.

The Founders intended the judiciary to be insulated from politics.
Lifetime appointments were meant to ensure independence, not
to create generational power struggles. Yet today, confirmation
processes resemble partisan campaigns, and decisions on Cristal
issues central to the republics core, including voting rights,
reproductive rights, and executive authority continue to deepen the
country along ideological lines.

Public confidence in the Court has slipped to historic lows. And
while some argue that this is a symptom of polarization rather than
cause, the result is a growing sense that even the branch designed to
be above politics has been pulled far afield from its neutrality. When
faith in judicial neutrality erodes, so too does faith in the system
itself.
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C. Federalism in a Fragmented Nation

The tension between federal and state power is as old as the republic,
but today it feels amplified. Federalism was meant to balance unity
with diversity, allowing states to tailor governance to their unique
populations while maintaining a shared national identity. But in our
time, federalism often looks less like balance and more like division.

Whether it’s healthcare, education, immigration, or voting rights,
we see states charting starkly different paths. Red states and blue
states are more and more crafting policies that reflect their political
leanings, sometimes in direct defiance of federal authority. In some
ways, this is federalism working as intended; in others, it feels like
a slow drift toward fragmentation, where the citizenry’s rights and
freedoms depend less on being an American and more about the
political climate of where one resides.

The framers could not have predicted this level of divergence, and
they certainly could not have foreseen how national crises such as
a pandemic, economic shocks, and even natural disasters, would
stress-test the balance between state autonomy and federal oversight
the way that it has and continues to unfold today.

D. The Pace of Change- Media, Technology and Beyond

Today, information moves at the speed of light, amplified by platforms
that blur the line between fact and opinion, between news and noise.
The First Amendment protects speech with extraordinary breadth , a
core principle of our system, but it also means our political discourse
is vulnerable to manipulation, distortion, and division.

Social media has democratized communication, giving every citizen
a voice. But it has also created echo chambers where misinformation
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spreads unchecked, and where algorithms reward outrage over reason.
The Founders believed an informed citizenry was the cornerstone of
democracy. Today however we live in a landscape where information
itself is so contested that we cannot even agree on basic facts and in that
distortion lies room for manipulation that challenges the foundation of
what the framers built.

E. Managing Globalization-Unchartered Territory

Finally, there is the reality of globalization. The Constitution was drafted
for a young republic finding its place in a world of colonialist empires.
Although America remains the anchor for the world to emulate, with
the US. economy intertwined with others, its security dependent
on alliances, its policies scrutinized by adversaries and allies alike,
how this nation’s policies align or do not with those of others was not
contemplated when the Constitution was formed.

This interconnectedness adds layers of complexity to governance.
Trade policy, cybersecurity, and climate change for example are not
problems that respect borders, yet our system was built for a world
where borders defined almost everything. The challenge now is
adapting our domestic framework to address global realities without
losing the principles that make it uniquely American.

F. The Unfinished Work of “We the People”

There is still reason to hope. Despite deep polarization, the institutional
strain, and painful imbalances, the Constitution endures. It endures
because it was never meant to do the work alone. It depends on
the citizens, leaders, and institutions, all operating with a shared
commitment to something larger than ourselves.

The Founders created an imperfect union and a new doctrine to
guide its growth. They created the blueprint for a nation that they
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trusted each generation would take up the work of building on.

That work has never been easy. It wasn't easy in 1776, or 1861, or
1964. And it won’t be easy in 2026. But the fact that the system still
holds , that we still gather under the same principles articulated
nearly 250 years ago , is proof that the experiment, fragile though it
may be, is still alive.

V. CONCLUSION — THE PROMISE AND THE BURDEN OF
SELF-GOVERNANCE

When the ink dried on the Declaration of Independence in 1776,
and again when the Constitution was ratified in 1789, the men in
that room understood something profound: they were testing an
invention and walking into unchartered territory. In that, they were
laying the foundation for a nation that would have to be defended
and reimagined by each generation that followed.

That’s the quiet genius of this experiment in self-governance in that
it was never meant to be static. It was meant to breathe, to adapt, to
grow with the people of the nation, and when necessary, to withstand
the headwinds of adversity that might bring.

Today, we live in a country that feels louder, faster, and more fractured
than at any other time in recent memory. We scroll through headlines
that suggest decline and doom. We witness leaders who seem lost on
the founding principals of the nation, yet weaponize what it stands
for in an effort amass power and self gain. And we ask ourselves
whether the system is breaking , or whether it is simply demanding
that we do better by it.
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A. The Weight of Balance in Light of Political Strain

We inherited a Constitution written in the glow of rich ideals that have
sustained the test of time, but in the shadow of human imperfection.
The forefathers, brilliant and visionary, gave us a republic rooted in
compromise and aspirational truths. They could not resolve all the
contradictions of their age, but they set the stage of how to do so and
entrusted us with the tools to confront them in ours.

That inheritance is both a gift and a burden. It reminds us that
democracy is not self-executing. It requires work, vigilance and in
moments of crisis, the courage to stand for what is principled. The
revolution fought was to protect these ideals, and as those ideals get
tested as they are being tested now, it is we the people who must take
ownership of the moment and guide this nation back to its center.

B. Fragility and Strength

We often look to the Constitution as indestructible, even when the
foundation it was built on shows cracks. But its true strength lies in
its fragility, a stark and critically important reminder that it only
functions if we, the people, insist that it does. The rule of law, separation
of powers, the balance between liberty and order are not self-enforcing.
They endure only when we demand that they endure and if that is
sacrificed, so may the foundation America was built on.

Through much upheaval and a nation tested time and again, from
civil war to civil rights, the framework of the framers has held. Not
because it is perfect, but because generation after generation has
chosen to keep faith with it, to interpret it, to argue over it, to expand
its promise and, at times, to correct its course. This is the call to
action that again today is worthy of being reminded about.
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C. A Call to Stewardship

As we approach the 250th anniversary of American independence,
the question before America is the same question that it faced upon
the birth of the republic: What is the nation that will be.

Are we willing to do the hard, unglamorous work of governing —
of listening, of compromising, of seeing one another not as enemies
but as fellow stewards of a shared experiment? Are we willing to
remember that self-government only works when “we the people” see
ourselves as part of a larger “we,” bound by a common commitment
to liberty, to justice, to the messy, beautiful process of striving toward
a more perfect union?

The answer to those questions will determine not just the health of
our institutions, but the very future of the American idea.

The story of America has never been a straight line. It has been a
winding, often painful, but always forward moving journey, maintained
by its founding ideals. Every generation has faced its tests in wars,
depressions, assassinations, social upheaval. And every generation has
had the founding principals of the Declaration and Constitution to look
to as the beacon of light to find its way home.

America faces unprecedented challenges today that some believe are the
beginning of the end of of this 250 year old experiment. The question
now is whether America has the capacity to rise above the noise, to reject
cynicism, to embrace that radical, revolutionary idea that animated
Jefferson’s quill and Madison’s pen: that ordinary citizens, bound by
nothing more than common cause and shared responsibility, can govern
themselves.

E. What Happens Now

As we reflect on our history, we would do well to remember that the

29



OGLEDALO MOGUCNOSTI

Declaration and the Constitution were not written for their moment
alone. They were written for ours, and for every moment that will
follow. The tried and true principals in the formation of a nation that
has lead the world in so many defining ways, strained and tested as
it may seem today remains the one constant we can must go back
to, as we course correct, yet again, and navigate this generation’s
unprecedented challenges.

In the end, that is the enduring promise, and the enduring burden,
of this republic. To take what we have been given, imperfect and
incomplete, and to keep working at it. To keep striving for that more
perfect union, knowing full well that perfection will always be just
out of reach, but progress always within our grasp.

The founders handed us a fragile framework. It is up to us in our
time, with our tools, and with our choices to decide if the experiment
survives and thrives for the generations that will inherit what we
leave behind.

That is the glory of the American story.

Scott Y. Stuart, Esq., has nearly 35 years experience as a legal
practitioner, business leader, tech start up founder, mediator,
author, podcaster, community advocate, lecturer, former CEO of
the Turnaround Management Association and currently serves as
CEO INSOL International. He is well respected as an expert in
corporate restructuring and transformational leadership.
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Deklaraciju nezavisnosti
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I Uvod

Na prvi pogled, Deklaracija nezavisnosti SAD deluje kao radikalno
odstupanje od Britanije, ali njeni pravni temelji leze u samom
sistemu koji su kolonije Zelele da napuste. Ovaj rad razmatra tvrdnju
da su britansko obicajno pravo i filozofija uticali na Deklaraciju
nezavisnosti, postavljaju¢i pitanje da li je taj uticaj bio potpun
ili samo delimic¢an. Britanske tradicije oblikovale su kolonijalnu
pravnu kulturu viSe od jednog veka i, osnazene delom DzZona Loka
Dve rasprave o vladi (1689), usadivale su verovanje da su svi ljudi
rodeni sa prirodnim pravima na zivot, slobodu i svojinu, da vlada
postoji samo uz pristanak onih kojima vlada i da vladari moraju
ostati podlozni zakonu. Klju¢no je $to je Lok insistirao da, kada
vlade krse ta prava, narod ima ovlas¢enje da pruzi otpor i uspostavi
nove oblike vlasti — radikalna ideja koja je direktno oblikovala jezik
Deklaracije nezavisnosti (Locke, Excerpts from the Second Treatise on
Government, Battlefields).

Tomas Dzeferson je i sam, u delu Pregled prava Britanske Amerike
(1774), snazno koristio britanske pravne tradicije i filozofiju prirodnih
prava kako bi tvrdio da Parlament ne moze vrsiti proizvoljnu vlast nad
kolonijama. Iz britanske perspektive, ovi argumenti bili su ukorenjeni
u dugoj tradiciji obi¢ajnog prava i ustavnih ogranicenja suverene
moc¢i, vidljivih u slucajevima kao $to je Entik protiv Karingtona
(1765) i u dokumentima poput Engleskog zakona o pravima (1689),
koji je potvrdio da su vladari vezani zakonom. Ipak, Dzeferson i
americki revolucionari transformisali su te principe, primenivsi ih
na kolonijalni kontekst, prelaze¢i od zahteva za priznanjem unutar
britanskog sistema ka opravdanju za potpunu nezavisnost. Na taj
nacin, britansko obicajno pravo obezbedilo je intelektualni temelj,
ali je americko iskustvo opazene nepravde radikalizovalo te ideje u
revolucionarni jezik Deklaracije (Jefferson, A Summary View of the
Rights of British America, Encyclopedia Virginia).

Jo$ jedan primer britanskog uticaja moze se videti u znacajnom
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slucaju Entik protiv Karingtona (1765), u kojem su engleski sudovi
presudili da drzavni zvani¢nici ne mogu zadirati u privatnu svojinu
bez izri¢itog zakonskog ovlad¢enja. Iz britanske perspektive, ova
odluka je ucvrstila princip da je izvrsna vlast vezana zakonom i da
su individualna prava zasticena od proizvoljnog delovanja drzave.
Za americke kolonije, slucaj je imao jos veci znacaj: pruzio je pravni
presedan za otpor zloupotrebama vlasti, ja¢aju¢i argument da vladari
moraju delovati u okvirima utvrdenog zakona. Kada su Dzeferson
i njegovi savremenici oblikovali Deklaraciju, oslanjali su se na ovu
tradiciju tvrde¢i da vlade svoju legitimnost izvode jedino kroz
zakonitu vlast i zastitu prirodnih prava. Tako je, dok je Entik protiv
Karingtona u Britaniji prvobitno predstavljao odbranu slobode
unutar monarhije, u Americi postao deo intelektualnog arsenala koji
je opravdavao nezavisnost upravo od te iste monarhije (Entik protiv
Karingtona, 1765).

Ovaj esej razmatra u kojoj meri su britansko obi¢ajno pravo i filozofija
uticali na Deklaraciju nezavisnosti i da li se njihov uticaj moze smatrati
potpuno presudnim. U Engleskoj, 1610. godine, Slucaj proklamacija
osporio je ideju da monarh moze samom proklamacijom izmeniti
obicajno pravo ili stvoriti nova krivi¢na dela bez saglasnosti Parlamenta.
Ser Edvard Kok jeizjavio da , kralj ne moze menjati nijedan deo obicajnog
prava, niti stvoriti nikakvo krivicno delo svojom proklamacijom koje
ve¢ ranije nije bilo krivi¢no delo bez Parlamenta”. Iz britanske ustavne
perspektive, ovo je predstavljalo temeljno ogranicenje suverene vlasti —
utvrdivéi da kraljevski prerogativ nije apsolutan i da mora da se vlada
zakonom, a ne monarhovom voljom.

Za americke koloniste, ovaj pravni princip obezbedio je deo
intelektualnog temelja za tvrdnje u Deklaraciji da suverena vlast mora
biti ogranicena, da su prava urodena, a ne dodeljena, i da nijedan vladar
ne sme proizvoljno nametati terete bez zakonskog osnova. Na taj nacin,
Slucaj proklamacija predstavlja jasan kanal kroz koji su britanske pravne
tradicije dale snagu idealima koje su kasnije izrazili Dzeferson i njegovi
savremenici.

Britansko obic¢ajno pravo oblikovalo je kolonijalnu pravnu kulturu
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vise od jednog veka, obezbedujuci okvir koji naglasava prirodna
prava, vladavinu prava i ogranicenja suverene vlasti. Ovi principi,
duboko ukorenjeni u britanskoj pravnoj tradiciji, usmeravali su
americke kolonije u razumevanju prava pojedinaca i odgovarajuceg
dometa drzavne vlasti. Kako jedan ucenjak primecuje, britanske
ideje o obicajnom i prirodnom pravu i nastojanja da se uspostave
politicka i gradanska prava unutar monarhije uticali su na Osnivace
u oblikovanju ideologije i pravosudnog sistema nove nacije (Halfond,
2022). Filozofi poput Dzona Loka dodatno su razradili prirodna
prava na zivot, slobodu i svojinu, dok je Tomas Dzeferson, u delima
poput Pregleda prava Britanske Amerike (1774), prilagodio ove
britanske pravne i filozofske ideje americkom kontekstu. Dzeferson
je preneo te principe u Deklaraciju nezavisnosti, oblikujuci ih u
revolucionarnom jeziku neotudivih prava i narodnog ovlasc¢enja da
promeni ili ukine nepravednu vlast.

Iako je Deklaracija nezavisnosti oznacila odlucujuce politicko
odvajanje od Britanije, ona je delimi¢no bila ukorenjena u principima
britanskog obi¢ajnog prava — narocito u prirodnim pravima, vladavini
prava i teoriji drustvenog ugovora - ali su americki revolucionari
te ideje prilagodili, transformisali i selektivho primenili kako bi
opravdali nezavisnost, a ne da bi u potpunosti replicirali britanske
pravne tradicije.

II Pozadina: Britansko obicajno pravo i kolonijalna Amerika

Obicajno pravo, pravni sistem zasnovan na sudskim presedanima,
a ne na sveobuhvatnim zakonodavnim kodovima, duboko je
oblikovalo pravne sisteme brojnih zemalja, posebno Sjedinjenih
Americkih Drzava, Ujedinjenog Kraljevstva i mnogih drzava
Komonvelta. Od nastanka pa do danas, obic¢ajno pravo razvilo se
u jedan od najuticajnijih pravnih sistema u svetu. Pojavivsi se u
srednjovekovnoj Engleskoj nakon Normanskog osvajanja 1066.
godine, razvilo se iz potrebe za jedinstvenim i doslednim sistemom
pravde $irom kraljevstva. Njegove klju¢ne karakteristike — oslanjanje
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na sudsku praksu i princip stare decisis, odnosno pridrzavanje
presedana - omogucile su mu da se prilagodava promenljivim
okolnostima, a istovremeno odrzava kontinuitet. Ove osobine ucinile
su obicajno pravo narocito uticajnim u ameri¢kim kolonijama, gde
su se doseljenici oslanjali na njegove principe kako bi oblikovali
kolonijalne pravne sisteme, potvrdili individualna prava i ogranicili
vréenje drzavne vlasti. Razumevanje prirode obicajnog prava stoga
je klju¢no za pracenje nacina na koji su britanske pravne tradicije
oblikovale kolonijalnu Ameriku i, na kraju, ideoloske temelje
Deklaracije nezavisnosti.

U praksi, kolonijalni sudovi i zakonodavne skupstine pazljivo
su se modelovali prema britanskom obicajnom pravu, usvajajuci
njegove postupke, principe i pravno rezonovanje kao standard za
reSavanje sporova. Kolonisti su uglavnom smatrali da imaju pravo
na istu zastitu kao engleski podanici, uklju¢ujuéi prava na svojinu,
sudenje porotom i zastitu od proizvoljne vlasti. Ovo usvajanje
prevazilazilo je puku pravnu formalnost: oblikovalo je politicka
i drustvena ocekivanja kolonijalnog drustva, u¢vrscujudi ideje o
zakonitoj vlasti, individualnim pravima i ogranicenju izvr$ne vlasti.
Osnivanjem svojih pravnih institucija na britanskim presedanima,
kolonisti su usvojili principe prirodnih prava i vladavine prava, koji
¢e kasnije biti prizivani u revolucionarnoj retorici. Prisutnost ovih
pravnih tradicija stvorila je osnovu na kojoj su americki lideri poput
Tomasa Dzefersona mogli da tvrde da je Kruna prekrsila dugotrajne
pravne norme, opravdavajuci zahteve za nezavisnoscu i oblikujuci
ih u terminima poznatim iz britanskog pravnog sistema (Library of
Congress, Rights of Englishmen in British America).

Kolonijalni sudovi i skup$tine nisu samo usvojili britansko obic¢ajno
pravo ve¢ su ga i prilagodili svojim jedinstvenim okolnostima.
Iako su zadrzali osnovne principe engleskog prava, kao $to su
zastita individualnih prava i vladavina prava, oni su istovremeno
modifikovali odredene aspekte kako bi bolje odgovarali kolonijalnom
kontekstu. Na primer, kolonijalne zakonodavne skupstine cesto su
donosile lokalne statute, koji su reSavali specifi¢ne potrebe i okolnosti
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kolonija, a koje englesko pravo nije pokrivalo. Pored toga, primena
engleskog obicajnog prava ponekad je bila nedosledna, pod uticajem
lokalnih obicaja, ekonomskih uslova i stepena kraljevske kontrole.
Ova selektivna adaptacija i modifikacija britanskih pravnih tradicija
omogucila je kolonijama da potvrde svoja prava i autonomiju, a da
istovremeno utemelje svoje pravne sisteme na poznatim engleskim
principima. Medutim, kako su tenzije sa Britanijom rasle, te iste
pravne tradicije postale su orude kolonista za osporavanje uocenih
nepravdi, §to je na kraju doprinelo ideoloskoj osnovi Deklaracije
nezavisnosti (Hand, Courts in Early America; Carrier, Passages of
Arms).

Za americke kolonije, slucaj Entick protiv Carringtona imao je jos
veci znacaj: pruzio je pravni presedan za otpor zloupotrebama vlasti,
jacajuci argument da vladari moraju delovati u okvirima utvrdenog
zakona. Kada su Dzeferson i njegovi savremenici oblikovali
Deklaraciju, oslanjali su se na ovu tradiciju tvrdeci da vlade svoju
legitimnost izvode jedino kroz zakonitu vlast i zastitu prirodnih
prava. Tako je, dok je Entik protiv Karingtona u Britaniji prvobitno
predstavljao odbranu slobode unutar monarhije, u Americi postao
deo intelektualnog arsenala koji je opravdavao nezavisnost upravo
od te iste monarhije (ibid.).

Mnogi kolonijalni lideri, uklju¢uju¢i Tomasa Dzefersona i DZona
Adamsa, bili su obrazovani u britanskim pravnim tradicijama,
dobijaju¢i formalnu i prakti¢cnu obuku zasnovanu na engleskom
obi¢ajnom pravu. Dzeferson je zapoceo svoja pravna proucavanja
nakon $to je diplomirao na Koledzu ,\Vilijam i Meri” 1762. godine,
Segrtujuci kod Dzordza Vajta, istaknutog pravnog ucenjaka koji je
naglasavao principe engleskog prava, prirodnih prava i moralnih
obaveza vlade. Vajtovo mentorstvo ne samo da je Dzefersonu
prenelo tehnicka znanja iz pravne prakse ve¢ mu je usadilo i duboko
razumevanje filozofskih temelja prava, ukljucujudi i ideju da je
legitimna vlast ogranicena i odgovorna narodu (Thomas Jefferson:
Life Before the Presidency, Miller Center).

Sli¢no tome, Dzon Adams, obrazovan na koledzu Harvard, intenzivno
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je proucavao sistem obicajnog prava, fokusiraju¢i se na ,forme
tuzbi” i proceduralne strukture koje su uredivale pravne sporove
u Engleskoj i kolonijama. Adamsovo upoznavanje sa engleskim
pravnim rezonovanjem dalo mu je analiticke alate da tumaci statute,
procenjuje presedane i uverljivo se zalaze za zastitu individualnih
prava. I Dzeferson i Adams prilagodili su ove britanske pravne
koncepte kolonijalnom kontekstu, koriste¢i ih da artikuli$u zalbe,
opravdaju otpor politikama Krune i obezbede koherentan pravni
i moralni osnov za nezavisnost. Njihovo obrazovanje osiguralo je
da revolucionarni argumenti ne budu samo ideoloski ve¢ ¢vrsto
utemeljeni u priznatom pravnom okviru, povezujuéi britansku
pravnu tradiciju sa nastaju¢im americkim politickim identitetom
(Bernstein, 2020).

Ova rigorozna osnova u britanskom pravu i pravhom rezonovanju
nije samo oblikovala prakticne vestine kolonijalnih lidera ve¢ je
obezbedila i intelektualni okvir kroz koji su razumeli fundamentalne
principe pravde, individualne slobode i odgovornosti vlasti.
Opremljeni ovim pravnim i filozofskim temeljem, li¢nosti poput
Dzefersona i Adamsa mogle su da se oslone na $ire tradicije prirodnog
prava i prosvetiteljskog misljenja kako bi artikulisale moralne i
pravne argumente koji ¢e podupreti Deklaraciju nezavisnosti.

Sledeci odeljak razmatra kako su ideje o prirodnim pravima i teoriji
drustvenog ugovora oblikovale kolonijalna shvatanja legitimne vlasti
i prava pojedinaca.

III Prirodna prava i pravna filozofija

Nadovezujuéi se na svoje poznavanje britanskog obic¢ajnog prava,
kolonijalni mislioci okrenuli su se $irim filozofskim tradicijama
prirodnog prava kako bi artikulisali urodena prava pojedinaca. Pod
uticajem prosvetiteljskih filozofa poput Dzona Loka, oni su naglasavali
da su odredena prava - Zivot, sloboda i svojina — neotudiva i da postoje
nezavisno od vlasti. Ovi principi obezbedili su moralno i pravno
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opravdanje za ogranicavanje drzavne vlasti i isticanje zahteva kolonija
protiv uocenih zloupotreba koje je pocinila Kruna.

Razumevanje nacina na koji se teorija prirodnih prava preplitala sa
pravnim presedanima klju¢no je za pracenje intelektualnih temelja
Deklaracije nezavisnosti i revolucionarnih argumenata koje ona
sadrzi. Lok je tvrdio da ta prirodna prava ne dodeljuje nijedan
vladar ni vlada, ve¢ da su ona urodena ljudskoj prirodi, otkrivaju
se razumom i vaze za sve pojedince bez obzira na drustvene zakone
(Locke, Locke’s Political Philosophy, Stanford).

Lokova teorija polazila je od toga da su u prirodnom stanju pojedinci
slobodni i jednaki, vodeni prirodnim zakonom, koji nalaze da niko
ne bi trebalo da nanosi Stetu drugome u Zzivotu, zdravlju, slobodi
i posedima. Ovaj koncept prirodnog zakona pruzio je moralnu
osnovu za ideju da legitimna vlast proizilazi iz pristanka onih kojima
se vlada i da postoji kako bi zastitila ova fundamentalna prava. Ako
vlada to ne ¢ini, isticao je Lok, narod ima pravo da je izmeni ili ukine
- princip koji je direktno uticao na opravdanje americkih kolonija za
traZenje nezavisnosti (ibid.).

Stavide, Lokovo insistiranje na podeli vlasti i principu vladavine
vecine odjeknulo je medu kolonijalnim liderima, koji su nastojali
da oblikuju svoju novu vladu na nacin koji bi sprecio koncentraciju
moci i zastitio individualne slobode. Ovi filozofski temelji,
ukorenjeni u prirodnom pravu i Lokovoj politi¢koj teoriji, obezbedili
su intelektualni okvir za Deklaraciju nezavisnosti, gde je Dzeferson
pisao o neotudivim pravima koja je podario Stvoritelj, odrazavajuci
Lokova tvrdenja o prirodnim pravima.

Nadovezujuéi se na ove ideje, Lokova politicka filozofija dalje je
razradivala mehanizme putem kojih vlade treba da funkcionisu
i ostanu odgovorne narodu. Tvrdio je da su u prirodnom stanju
pojedinci slobodni i jednaki, vodeni prirodnim zakonom, te da ulaze
u drustveni ugovor kako bi formirali vlade koje stite njihova prava
na zivot, slobodu i svojinu. Ovaj ugovor podrazumeva prenosenje
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odredenih ovlas¢enja na vladu uz zadrzavanje fundamentalnih
prava, uspostavljajuci princip da legitimna vlast zavisi od pristanka
onih kojima se vlada.

Lok je takode naglasavao pravo na revoluciju, tvrde¢i da, ako vlada
ne uspe da zastiti ta prirodna prava ili deluje bez pristanka, narod
ima opravdanje da je izmeni ili ukine. Pored toga, zalagao se za
podelu vlasti i vladavinu vecine kako bi se sprecila koncentracija
autoriteta i obezbedilo da vlast odrazava volju naroda. Ovi koncepti
— drustveni ugovor, pravo na revoluciju i strukturisana vlast —
pruzili su kolonijalnim liderima koherentan pravni i filozofski
okvir, dopunjujuci njihovo poznavanje britanskog obicajnog prava i
oblikujuc¢i ideolosku osnovu na kojoj su Dzeferson i drugi artikulisali
principe Deklaracije nezavisnosti (ibid.).

Ser Edvard Kok zauzima centralno ali i osporavano mesto u genealoskom
razvoju angloamericke ustavne misli, a njegov uticaj posebno je vazan
za razumevanje Deklaracije nezavisnosti kao hibridnog dokumenta koji
spaja filozofiju prirodnih prava sa tradicijom obicajnog prava. Kako
Kejn pokazuje, Kok je transformisao srednjovekovne autoritete poput
Magna Karte, Braktona i Year Books u Zivi mit o ,,drevnim slobodama’;
predstavljaju¢i ih ne kao uske feudalne privilegije, ve¢ kao trajne
garancije individualne slobode i ogranicenja proizvoljne vlasti. U svojim
Institucijama i izveStajima, Magna Karta je postala, Kejnovim recima,
»garancija individualne slobode i parlamentarne vlasti’, dok je Peticija
o pravima iz 1628. godine oblikovana kao deklaracija o ,,ve¢ postoje¢im
pravima Engleza” Ovo novo tumacenje obezbedilo je americkim
kolonistima casni re¢nik otpora: kada su Dzeferson i drugi tvrdili da
je Dzordz III prekrsio ,prava Engleza’, oni su u velikoj meri prizivali
Kokovu pravnu mitologiju da su engleske slobode vecite i primenljive
protiv Krune.

Jednako znacajna za filozofsku dimenziju revolucionarnog prava
jeste Kokova izjava u slu¢aju Dr Bonham da ,obic¢ajno pravo moze
kontrolisati akte Parlamenta i ponekad ih proglasiti potpuno
nistavnim”. Iako Kejn upozorava da se ovo ne treba ¢itati kao direktnu
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anticipaciju americke sudske revizije, srodnost sa rezonovanjem
prirodnog prava jeste neosporna. Pravo se, za Koka, moglo meriti
prema ,op$tem pravu i razumu’, $to implicira da zakonodavstvo koje
je nesaglasno sa fundamentalnim principima moze biti nevazece. Za
americke revolucionare, oblikovane Lokovom moralnom teorijom o
zivotu, slobodi i svojini, Kokova tvrdnja pruzila je pravno-istorijsku
potporu, pokazujudi da ¢ak i unutar engleske jurisprudencije postoje
presedani za ogranicavanje suprematije Parlamenta ili prerogativa
Krune.

Ipak, Kejn naglasava da je Kokovo naslede ispunjeno kontradikcijama.
On je ponekad bio branilac kraljevske vlasti, njegovo ucenje su
oblikovale partijske borbe, a njegova karijera nije bila bez autoritarnih
praksi. Kejn ukazuje da se Kokovo ime pojavljuje na nalozima koji
su odobravali upotrebu torture i da je njegova uloga u vladi bila
»u potpunosti uskladena sa autoritarnom rojalistickom vladom” u
ranijim fazama njegove karijere. Ove kontradikcije naglasavaju da
je revolucionarno prizivanje Koka bilo veoma selektivno: kolonisti
su prihvatali odlomke koji podrzavaju slobodu i konstitucionalizam,
doksuignorisaliili potiskivali nepovoljnije aspekte njegove biografije.

U tom smislu, Kok je u Americkoj revoluciji bio ne toliko dosledni
teoreti¢ar prirodnih prava koliko retoricki i istorijski resurs - izvor
pravnog autoriteta koji se mogao uskladiti sa filozofijom prosvetiteljstva.
Prava filozofska osnova Deklaracije bio je Lok, ali Lokovi apstraktni
principi dobijali su na ubedljivosti kada su predstavljani zajedno sa
Kokovom pravnom naracijom o vecitim pravima. Kejn eksplicitno
naglasava ovu razliku, primecuju¢i da, ,ako je Kok bio pravna
inspiracija Americke revolucije, Lok je bio filozofska” DZefersonov nacrt
tako objedinjuje dve tradicije: Lokovo tvrdenje da su svi ljudi obdareni
neotudivim pravima po prirodi i tvrdnju da Englezi odavno uzivaju
slobode priznate obicajnim pravom i u¢vr$¢ene dokumentima poput
Magna Karte i Peticije o pravima.

Ova sinteza proizvela je revolucionarni argument koji je bio i
univerzalan i poseban: univerzalan u svom prizivanju prirodnih
prava kao osnove politickog legitimiteta, a poseban u oblikovanju
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kolonijjalnih Zzalbi kao krdenja istorijskih engleskih sloboda.
Kombinovanjem Kokovog pravnog jezika sa Lokovom filozofijom
Deklaracija je stekla i neposrednost i autoritet, istovremeno se
oslonivsi na naslede obicajnog prava kolonista i na §ire prosvetiteljske
ideale koji su mogli opravdati razlaz sa Britanijom.

Kejnova analiza stoga osvetljava kako su rezonovanje obicajnog prava
i filozofija prirodnog prava presecali jedno drugo u revolucionarnoj
imaginaciji: Kok nije obezbedio filozofiju Deklaracije, ali bez
njegove mitologizovane vizije obi¢ajnog prava tvrdnje Deklaracije o
prirodnim pravima ne bi imale duboku istorijsku i pravnu rezonancu
koja ih je ¢inila ubedljivim za publiku 18. veka sa obe strane Atlantika
(Keane, Sir Edward Coke and the Common Law).

Dzefersonova slavna formulacija o ,neotudivim pravima” na ,,Zivot,
slobodu i teznjuka sre¢i” u Deklaraciji nezavisnosti najbolje se razume
kao kulminacija Lokove filozofije prirodnih prava, prelomljene
kroz idiome obi¢ajnog prava i religijsko-politicki diskurs americkih
kolonija. Kao $to pokazuje Kristina Benham, DZefersonov originalni
nacrtisao je dalje od konac¢ne verzije naglasavajuci bozansko stvaranje
kao osnov jednakosti: ,,svi ljudi su stvoreni jednaki i nezavisni, i iz
tog jednakog stvaranja proizilaze prava urodena i neotudiva”. Ova
svesna promena u odnosu na Deklaraciju prava Virdzinije DZordza
Mejsona - gde su ljudi ,rodeni jednako slobodni i nezavisni” -
naglasavala je teolosku osnovu, odrazavajuci Lokovo insistiranje u
Drugom traktatu da, buduci da su ljudi delo Bozje, oni ne mogu biti
potcinjeni jedni drugima bez pristanka i da svako poseduje prirodno
pravo na zivot, slobodu i svojinu. Lok je objasnjavao da je zivot
bozanski dar, sloboda njegov neophodni uslov, a svojina produzetak
sopstva kroz rad - trojstvo saZeto u njegovoj frazi ,,Zivoti, slobode i
imanja, koje nazivam op$tim imenom Svojina”

Dzefersonova cuvena zamena ,teznje ka sre¢i” umesto ,,svojine” ¢esto
je prikazivana kao odstupanje, ali, kako Benham tvrdi, bila je vise
prilagodavanje Lokovog okvira $irem prosvetiteljskom moralnom
jeziku ljudskog napretka, dok je i dalje bila u skladu sa Lokovim
utemeljenjem prava u samom ¢&inu stvaranja. Stavise, DZefersonovo
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prvobitno formuliranje prava kao ,,svetih i neporecivih” pre nego $to
ih je Kongres izmenio u ,,samoevidentna” pokazuje kako je prvobitno
zamisljao prava kao da imaju kvazireligijsku svetost, u skladu sa
Lokovim tvrdenjem da su prava istovremeno racionalna i bozanska.
Dzeferson je kasnije priznao da ne polaze pravo na originalnost,
opisuju¢i Deklaraciju kao ,izraz americkog uma” i objasnjavajuci
da njen autoritet pociva ,na uskladenim osecanjima tog doba’,
ose¢anjima koja su oblikovali Lok, Ciceron, Sidni i Aristotel, ali i
decenije kolonijalnih religijskih i politickih debata.

Lokov uticaj nije bio ograni¢en na Dzefersonovo proucavanje, ve¢
je prozimao americku kulturu 1770-ih. Novine, gradski sastanci
i propovedi ponavljali su lokovske ideje u religijskom idiomu. The
Connecticut Courant u maju 1775. godine izjavio je da su ,prava
covecanstva, tj. licna sigurnost, sloboda i privatna svojina, izvedena iz
velikog prvog uzroka — drzana bozanskim pravom, velikom Poveljom
Onoga koji nas je stvorio, i prirodna su nasem samom postojanju’”.

Gradski sastanci u Goramu u Masacusetsu i Njuportu na Roud
Ajlendusli¢no su prizivali ,,zakon Bozjii Britanski ustav” da se odupru
imperijalnom oporezivanju. Zakonodavci Masacusetsa direktno
su citirali Loka u sporovima sa kraljevskim guvernerima, dok su
propovedi crpile i iz Svetog pisma i iz Drugog traktata, predstavljajuci
slobodu kao sam dah zivota - ,onaj sam dah Zivota koji je Bog
udahnuo u ¢oveka kada je postao ziva dusa’, kako je napisao svestenik
Dzon Alen 1773. godine. Pamfletisti poput Dzejmsa Otisa nasiroko
su citirali Loka, insistiraju¢i da je prirodna sloboda nerazdvojiva
od samoodrzanja i da nikada ne moze biti potpuno odrecena. Cak
i moto ,,Zalba Nebu”, ispisan na zastavama 1775. godine, poticao
je direktno iz Lokovog tvrdenja da, kada zemaljski vladari iznevere
poverenje, narod moze prizvati Boga kao kona¢nog sudiju.

Do trenutka kada je Dzeferson sastavio Deklaraciju, Lokov jezik
prirodnih prava - zivot, sloboda, svojina, savest — bio je toliko poznat
da su savremenici opisivali njegovo ime kao da nosi ,,neodoljivu
ubedljivu mo¢” u svim politickim pitanjima. Dzefersonov li¢ni
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religijsko-filozofski pogled dodatno je pojacao ovo lokovsko naslede.
Iako je odbacivao ortodoksne hrid¢anske doktrine, on je zastupao
racionalnog Stvoritelja kao davaoca prava i razuma, ponavljajuci
Lokovo insistiranje da su ,,prava savesti sveta i neotudiva” i da vlada
mora biti ograni¢ena na ocuvanje Zivota, slobode i svojine. Njegov
Statut Virdzinije o verskoj slobodi kasnije je kristalisao ove principe,
proglasavaju¢i da je ,Svemoguci Bog stvorio um slobodnim” i
osudujuc¢i prinudu u pitanjima vere, u odjeku Lokovog Pisma
o toleranciji. Dzefersonova odluka da 1776. godine koristi jezik
stvaranja i neotudivih prava odrazavala je ne samo prosvetiteljski
racionalizam ve¢ i kolonijalnu tradiciju koja je povezivala gradanske
i verske slobode - tradiciju koju su ojacali evangelisticki disidenti iz
Velikog budenja, tvrde¢i da Bogom data prava savesti stoje rame uz
rame sa pravima na zivot i svojinu.

Sintetiu¢i Lokovo filozofsko trojstvo sa Kokovom mitologijom
obic¢ajnog prava i religijskim idiomom kolonista, Dzeferson je
stvorio retoricku formulu koja je istovremeno bila pravna, filozofska i
teoloska. Cuvena trijada — ,,Zivot, sloboda i teznja ka sreci” - otelovila
je univerzalnost prirodnih prava, posvecenih ¢inom stvaranja i
prilagodenih politickoj stvarnosti raznolike kolonijalne publike. Ona
je omogucila da Deklaracija govori istovremeno jezikom razuma,
religije i prava: Lok je dao arhitekturu, Kok istorijski re¢nik engleskih
sloboda, a Dzeferson elokvenciju da ta prava proglasi univerzalnim i
»neotudivim”. Na taj nacin, Deklaracija je transformisala kolonijalni
poziv na tradicionalna prava u revolucionarnu tvrdnju o samoupravi
zasnovanoj i na prirodnom pravu i na bozanskoj pravdi, obezbedujuci
da Dzefersonovo izrazavanje odjekuje ne samo kao politicki argument
ve¢ i kao moralna istina (ibid.).

Tako je, oslanjaju¢i Deklaraciju i na tradiciju Kokovog obicajnog
prava i na Lokovu filozofiju prirodnih prava, Dzeferson oblikovao
nezavisnost ne samo kao politicki raskid ve¢ kao potvrdu univerzalnih
principa koji prevazilaze i Parlament i Krunu.

Ipak, Deklaracija je bila vise od filozofskog manifesta - bila je i pravna
optuznica. Nakon $to je uspostavio osnovu prirodnih prava i granice
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politicke vlasti, Dzeferson je pokazao kako je Dzordz III prekrsio
upravo te principe, predstavivsi katalog zalbi koji je ilustrovao
urusavanje vladavine prava u kolonijama.

IV Vladavina prava i Zalbe u Deklaraciji

Deklaracija nezavisnosti nije bila samo izjava politickog prkosa; ona
je bila i pravni spis utemeljen na angloameri¢kom principu vladavine
prava. U tradiciji engleskog obi¢ajnog prava, legitimna vlast bila je
definisana pridrzavanjem utvrdenih zakona koji obavezuju i vladare i
podanike (Lerner, History of the Common Law). Magna Karta (1215)
ustanovila je da nijedna slobodna osoba ne moze biti liena slobode ni
svojine bez zakonite presude svoje vrsnjacke grupe, uvodeci princip
da su ¢ak i monarsi ograniceni pravnim normama (Landrith, Magna
Carta’s Influence on the Declaration & U.S. Constitution).

Ovaj princip potvrden je u Peticiji o pravima (1628), koja je ogranicila
oporezivanje bez saglasnosti Parlamenta i osudila proizvoljna
hapsenja (Petition of Right, Britannica), kao i u Engleskom zakoniku
o pravima (1689), koji je proglasio da suverena vlast mora delovati
u okviru zakona (UK Parliament, Bill of Rights 1689). Ovi tekstovi
¢inili su osnovu angloamerickog shvatanja da je zakon, a ne vladareva
volja, vrhovni autoritet.

Dzeferson i Kontinentalni kongres svesno su ovo podvukli prilikom
sastavljanja Deklaracije. Mnoge Zalbe navedene protiv Dzordza III
nisu bile oblikovane kao politicki nesporazumi, ve¢ kao krsenja
fundamentalnih pravnih normi. Kraljevo odbijanje da odobri zakone,
raspustanje kolonijalnih zakonodavnih tela, nametanje poreza bez
saglasnosti i uskrac¢ivanje prava na sudenje porotom - sve su to bila
krdenja principa odavno uspostavljenih u engleskoj ustavnoj tradiciji
(Gilder Lehrman Institute, Annotated Grievances). Nabrajajuci ove
prestupe, Deklaracija je predstavila Dzordza III kao tiranina koji
je napustio vladavinu prava. Pravna formulacija bila je strateska:
ona je pokazala i domacoj i medunarodnoj javnosti da americka
nezavisnost nije bila bezakonita pobuna, ve¢ logi¢na odbrana prava
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kada je uspostavljeni poredak zakazao (National Archives, Stylistic
Artistry of the Declaration).

Ipak, Dzeferson je otisao dalje od svojih engleskih prethodnika. Dok je
englesko obic¢ajno pravo istorijski prizivano kako bi ogranicilo kraljevske
prerogative unutar monarhije, Deklaracija je univerzalizovala princip
vladavine prava. Ona je tvrdila da sve vlade, a ne samo monarhije,
moraju ostati odgovorne pred visim zakonom i da, kada dosledno
kr$e fundamentalna prava, narod ima ovlas¢enje da ih izmeni ili ukine
(Locke, Two Treatises of Government). Tako je Deklaracija radikalizovala
konzervativhu pravnu doktrinu, transformisuci je iz sredstva za
obuzdavanje kraljeva u univerzalno opravdanje za revoluciju (Burset,
Redefining the Rule of Law).

V Politicka evolucija pravnih ideja

Politicka misao kolonista nije odmah presla iz pravnog protesta
u revoluciju; ona se razvijala kroz faze oblikovane i britanskim
presedanom i americkim iskustvom. U pocetku su kolonijalni
lideri trazili pravnu zastitu unutar okvira britanskog prava. Peticije
upucene kralju, rasprave u kolonijalnim skup$tinama i pamfleti
poput Dzefersonovog Pregleda prava Britanske Amerike (1774)
oblikovali su njihove Zalbe kao pozive na ,,prava Engleza”. U ovoj fazi
cilj nije bila nezavisnost — naprotiv, kolonisti su zahtevali priznanje
unutar britanskog ustavnog sistema (Jefterson, Summary View of the
Rights of British America, TeachingAmericanHistory).

Medutim, kada su ovi zahtevi dosledno odbijani, kolonijalni lideri
su sve vise uvidali da britanski ustav ili nije voljan ili nije sposoban
da zastiti njihove slobode. Ovo saznanje izazvalo je preokret: umesto
da se oslanjaju samo na istorijska engleska prava, revolucionari su
poceli da isticu univerzalne principe prirodnog prava kao pravi
temelj legitimne vlasti. Pravno rezonovanje — utemeljeno na Magna
Karti, Peticiji o pravima i slucajevima poput Entik protiv Karingtona
— pruzalo je presedane, dok je filozofija prosvetiteljstva, posebno
Lokova teorija prirodnih prava i drustvenog ugovora, obezbedivala
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$iru legitimnost. Sinteza ta dva pristupa omogucila je Amerikancima
da tvrde da je njihova borba istovremeno istorijski utemeljena i
univerzalno pravedna (ibid.).

Do 1776. godine, ova evolucija kulminirala je u Deklaraciji
nezavisnosti, koja se Cita kao pravna optuznica: preambula koja
iznosi principe, spisak pojedinac¢nih prekrsaja i zakljuc¢ak koji
proglasava nezavisnost kao jedino resenje (National Archives,
Declaration History). Po formi i funkciji, ona odrazava tuzbene
podneske obi¢ajnog prava, transformisuci vekove britanske ustavne
tradicije u revolucionarni argument. Tako Deklaracija ilustruje kako
se politicke ideje razvijaju od konzervativhog pravnog protesta
do radikalnog opravdanja revolucije kada uspostavljeni poredak
prestane da funkcionise (ibid.).

VI Zakljucak

Deklaracija nezavisnosti, iako revolucionarna po svom efektu, bila je
duboko konzervativna u svojim pravnim izvorima i jeziku. Daleko
od napustanja prava, americki osnivaci su svoje argumente utemeljili
na vekovnim tradicijama britanskog obicajnog prava: Magna
Karti, Peticiji o pravima, Engleskom zakoniku o pravima i sudskoj
praksi koja je ogranicavala suverenu vlast. Ovi pravni presedani, u
kombinaciji sa filozofijom prirodnih prava koju je artikulisao Lok,
obezbedili su intelektualni okvir za Dzefersonov argument da vlade
postoje samo uz pristanak onih kojima se vlada i da moraju biti
vezane zakonom.

Ono $to je Deklaraciju udinilo revolucionarnom nisu bili sami
principi ve¢ njihova transformacija. Americki lideri su doktrine
osmisljene da obuzdaju kraljeve unutar monarhije primenili
univerzalno, kako bi opravdali potpuno odvajanje od te monarhije.
Spajanjem konzervativhe pravne tradicije obicajnog prava sa
radikalnom filozofijom prirodnih prava, Deklaracija je stvorila
hibridni argument: ona je istovremeno bila odbrana ,,prava Engleza”
i proklamacija univerzalnih prava ¢ovecanstva.

47



OGLEDALO MOGUCNOSTI

Ovo dvostruko naslede objasnjava trajnu snagu Deklaracije. Ona
govori i istorijskom trenutku iz 1776. godine i bezvremenim
pitanjima prava i legitimiteta. Njeno naslede nas podseca da
Americka revolucija nije bila odbacivanje prava, ve¢ njegovo ponovno
prisvajanje, preoblikovano da sluzi novom politickom poretku.
Utemeljujudi nezavisnost na vladavini prava i prirodnim pravima,
Dzeferson i njegovi savremenici osigurali su da Sjedinjene Americke
Drzave budu rodene ne kao pobuna protiv pravne tradicije ve¢ kao
njeno najhrabrije tumacenje.
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I Introduction

At first glance, the American Declaration of Independence appears to
constitute a radical departure from Britain; yet its legal foundations
lie in the very system the colonies sought to leave behind. This
essay examines the claim that British common law and philosophy
influenced the Declaration of Independence, questioning whether
this influence was absolute or merely partial.

British traditions shaped colonial legal culture for over a century and,
reinforced by John Lockes Two Treatises of Government (1689), instilled
the belief that all people are born with natural rights to life, liberty,
and property, that government exists only with the consent of the
governed, and that rulers must remain bound by law. Crucially, Locke
insisted that when governments violate these rights, the people have the
authority to resist and establish new forms of rule, a radical idea that
directly informed the language of the Declaration of Independence.
(Locke, Excerpts from the Second Treatise on Government, Battlefields)
Thomas Jefferson himself, in A Summary View of the Rights of British
America (1774), drew heavily on British legal traditions and natural
rights philosophy to argue that Parliament could not exercise arbitrary
authority over the colonies. From a British perspective, these arguments
were rooted in a long tradition of common law and constitutional limits
on sovereign power, seen in cases such as Entick v. Carrington (1765) and
in documents like the English Bill of Rights (1689), which affirmed that
rulers were bound by law.

Yet Jefferson and the American revolutionaries transformed these principles
by applying them to a colonial context, shifting from a call for recognition
within the British system to a justification for complete independence. In this
way, British common law provided the intellectual foundation, but it was the
American experience of perceived injustice that radicalized those ideas into
the revolutionary language of the Declaration.(Jefterson, A Summary View
of the Rights of British America, Encyclopedia Virginia).Another example of
British influence can be seen in the landmark case of Entick v. Carrington
(1765), where the English courts ruled that government officials could not
intrude upon private property without explicit legal authority. From a British
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perspective, this decision reinforced the principle that the executive was
bound by law and that individual rights were protected against arbitrary state
action. For the American colonies, the case carried even greater significance:
it provided a legal precedent for resisting abuses of power, strengthening
the argument that rulers must act within the confines of established law.
When Jefterson and his contemporaries framed the Declaration, they drew
on this tradition by asserting that governments derive their legitimacy only
through lawful authority and the protection of natural rights. Thus, while
Entick v. Carrington was originally a British defense of liberty within the
monarchy, in America it became part of the intellectual arsenal justifying
independence from that very monarchy.(Entick v. Carrington, 1765).

This essay considers the extent to which British common law and philosophy
influenced the Declaration of Independence, and whether their impact
can be seen as fully decisive. In England in 1610, the Case of Proclamations
challenged the idea that the monarch could, by proclamation alone, alter
common law or create new offences without Parliaments consent. Sir Edward
Coke famously held that “the King cannot change any part of the common
law, nor create any offence, by his proclamation, which was not an offence
before, without Parliament” From a British constitutional perspective, this
was a foundational limitation on sovereign power—establishing that royal
prerogative was not absolute and that law; not the will of the monarch,
must govern. For American colonists, this legal principle provided part of
the intellectual foundation for claims in the Declaration that the sovereign
power must be constrained, that rights are inherent rather than granted, and
that no ruler may arbitrarily impose burdens without legal basis. In this way,
the Case of Proclamations represents a clear channel through which British
legal traditions lent force to the ideals later expressed by Jefterson and his
contemporaries.(“hcommons record 8ex2p-4at71”, hcommons).

Another example of British influence can be seen in the landmark
case of Entick v. Carrington (1765), where the English courts ruled that
government officials could not intrude upon private property without
explicit legal authority. From a British constitutional perspective, this
decision reinforced the principle that the executive was bound by law
and that individual rights were protected against arbitrary state action.
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For the American colonies, the case carried even greater significance: it
provided a legal precedent for resisting abuses of power, strengthening
the argument that rulers must act within the confines of established
law. When Jefferson and his contemporaries framed the Declaration,
they drew on this tradition by asserting that governments derive their
legitimacy only through lawful authority and the protection of natural
rights. Thus, while Entick v. Carrington was originally a British defense of
liberty within the monarchy, in America it became part of the intellectual
arsenal justifying independence from that very monarchy.

British common law shaped colonial legal culture for over a century,
providing a framework that emphasized natural rights, the rule
of law, and limits on sovereign power. These principles, deeply
embedded in British legal traditions, guided the American colonies
in understanding the rights of individuals and the proper scope of
government authority. As one scholar notes, British ideas concerning
common law and natural law, and the efforts to establish political and
civil rights under a monarchy, influenced the Founders in forming
the ideology and procedures of the new nation’s judicial system.
(Halfond, 2022) Philosophers such as John Locke further articulated
the natural rights of life, liberty, and property, while Thomas Jefterson,
in works like A Summary View of the Rights of British America (1774),
adapted these British legal and philosophical ideas to the American
context. Jefferson carried these principles into the Declaration
of Independence, framing them in the revolutionary language of
unalienable rights and the people’s authority to alter or abolish unjust
government.

While the Declaration of Independence marked a decisive political
separation from Britain, it was partly rooted in British Common Law
principles—particularly natural rights, the rule of law, and the contract
theory of government—but these ideas were adapted, transformed, and
selectively applied by the American revolutionaries, who used them to
justify independence rather than fully replicate British legal traditions.
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IT Background:
British Common Law and Colonial America

Common law, a legal system grounded in judicial precedent rather
than comprehensive legislative codes, has profoundly shaped the legal
landscapes of numerous countries, most notably the United States, the
United Kingdom, and many nations within the Commonwealth. From
its origins to the present day, common law has evolved into one of the
world’s most influential legal systems. Emerging in medieval England
after the Norman Conquest of 1066, it developed out of a need for a
unified and consistent system of justice across the realm. Its defining
features—the reliance on case law and the principle of stare decisis, or
adherence to precedent—allow it to adapt to changing circumstances
while maintaining continuity. These characteristics made common law
particularly influential in the American colonies, where settlers drew
upon its principles to structure colonial legal systems, assert individual
rights, and limit the exercise of government authority. Understanding
the nature of common law is therefore essential for tracing how
British legal traditions shaped colonial America and, ultimately,
the ideological foundations of the Declaration of Independence.

In practice, colonial courts and legislative assemblies closely modeled
themselves on British Common Law, adopting its procedures,
principles, and legal reasoning as the standard for adjudicating
disputes. Colonists generally considered themselves entitled to the
same rights and protections as English subjects, including the rights
to property, trial by jury, and protection from arbitrary authority.
This adoption went beyond mere legal formality: it shaped the
political and social expectations of colonial society, reinforcing ideas
about lawful governance, individual rights, and limits on executive
power. By grounding their legal institutions in British precedent,
colonists internalized the principles of natural rights and the rule
of law, which would later be invoked in revolutionary rhetoric.
The presence of these legal traditions created a foundation upon
which American leaders like Thomas Jefferson could argue that the
Crown had violated long-standing legal norms, justifying claims for
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independence while framing them in terms familiar from the British
legal system.(Library of Congress, Rights of Englishmen in British
America).

Colonial courts and assemblies not only adopted British common law but
also adapted it to their unique circumstances. While they maintained the
core principles of English law; such as the protection of individual rights and
the rule of law, they also modified certain aspects to better fit the colonial
context. For instance, colonial legislatures often enacted local statutes that
addressed specific needs and circumstances of the colonies, which were not
covered by English law. Additionally, the application of English common
law was sometimes inconsistent, influenced by local customs, economic
conditions, and the degree of royal control. This selective adaptation and
modification of British legal traditions allowed the colonies to assert their
rights and autonomy while still grounding their legal systems in familiar
English principles. However, as tensions with Britain escalated, these
same legal traditions became tools for the colonists to challenge perceived
injustices, ultimately contributing to the ideological foundation of the
Declaration of Independence.(Hand, Courts in Early America) (Carrier,
Passages of Arms)

In Entick v. Carrington, the English courts ruled that government
officials could not enter private property without explicit legal
authority. This landmark decision reinforced the principle that the
executive was bound by law and that individual rights were protected
against arbitrary state action. The case became a foundational
precedent in British legal tradition, emphasizing that the state may
act only within the boundaries of the law.(Entick v. Carrington,
1765).

For the American colonies, Entick v. Carrington carried even greater
significance: it provided a legal precedent for resisting abuses of
power, strengthening the argument that rulers must act within the
confines of established law. When Jefferson and his contemporaries
framed the Declaration, they drew on this tradition by asserting that
governments derive their legitimacy only through lawful authority
and the protection of natural rights. Thus, while Entick v. Carrington
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was originally a British defense of liberty within the monarchy,
in America it became part of the intellectual arsenal justifying
independence from that very monarchy. (ibid.)

Many colonial leaders, including Thomas Jefferson and John Adams,
were trained in British legal traditions, receiving both formal and
practical instruction grounded in English common law. Jefferson
began his legal studies after graduating from the College of William
& Mary in 1762, apprenticing under George Wythe, a prominent
legal scholar who emphasized the principles of English law, natural
rights, and the moral obligations of government Wythe’s mentorship
not only taught Jefferson the technicalities of legal practice but also
instilled a deep understanding of the philosophical foundations
of law, including the idea that legitimate government is limited
and accountable to the people.(“Thomas Jefferson: Life Before the
Presidency”, Miller Center)

Similarly, John Adams, educated at Harvard College, studied the
common law system intensively, focusing on the “forms of action” and
procedural structures that governed legal disputes in England and the
colonies. Adamss exposure to English legal reasoning gave him the
analytical tools to interpret statutes, evaluate precedent, and argue
persuasively for the protection of individual rights. Both Jefferson and
Adams adapted these British legal concepts to the colonial context,
using them to articulate grievances, justify resistance to Crown policies,
and provide a coherent legal and moral rationale for independence.
Their education ensured that revolutionary arguments were not merely
ideological but firmly grounded in a recognized legal framework,
bridging British legal tradition with the emerging American political
identity.(Bernstein, 2020).

This rigorous grounding in British law and legal reasoning not only
shaped the practical skills of colonial leaders but also provided
the intellectual framework through which they understood
fundamental principles of justice, individual liberty, and government
accountability. Equipped with thislegal and philosophical foundation,
figures like Jefferson and Adams could draw upon the broader
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traditions of natural law and Enlightenment thought to articulate
the moral and legal arguments that would underpin the Declaration
of Independence. The next section examines how these ideas of
natural rights and contract theory informed colonial conceptions of
legitimate government and the rights of individuals.

III Natural Rights and Legal Philosophy

Building on their grounding in British common law, colonial
thinkers turned to the broader philosophical traditions of natural
law to articulate the inherent rights of individuals. Influenced by
Enlightenment philosophers such as John Locke, they emphasized
that certain rights—life, liberty, and property—were inalienable and
existed independently of government. These principles provided the
moral and legal justification for limiting governmental authority
and asserting the colonies’ claims against perceived abuses by the
Crown. Understanding how natural rights theory intersected with
legal precedent is crucial for tracing the intellectual foundations of
the Declaration of Independence and the revolutionary arguments
it embodies.

Locke argued that these natural rights were not granted by any ruler or
government but were inherent to human nature, discoverable through
reason, and applicable to all individuals regardless of societal laws.
(Locke, Locke’s Political Philosophy, Stanford)

Locke’s theory posited that in the state of nature, individuals were
free and equal, governed by natural law, which dictated that no one
ought to harm another in their life, health, liberty, or possessions.
This concept of natural law provided a moral foundation for the idea
that legitimate government arises from the consent of the governed
and exists to protect these fundamental rights. If a government fails
to do so, Locke asserted, the people have the right to alter or abolish
it—a principle that directly influenced the American colonies’
justification for seeking independence.(ibid.)

Moreover, Locke’s emphasis on the separation of powers and the
principle of majority rule resonated with colonial leaders who sought
to structure their new government in a way that would prevent
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the concentration of power and protect individual liberties. These
philosophical foundations, rooted in natural law and Locke’s political
theory, provided the intellectual framework for the Declaration of
Independence, where Jefferson famously wrote of unalienable rights
endowed by the Creator, echoing Locke’s assertions of natural rights.

Building on these ideas, Lockes political philosophy further
elaborated the mechanisms by which governments should operate
and remain accountable to the people. He argued that in the state
of nature, individuals are free and equal, governed by natural law,
and that they enter into a social contract to form governments that
protect their rights to life, liberty, and property. This contract entails
transferring certain powers to the government while retaining
fundamental rights, establishing the principle that legitimate
authority depends on the consent of the governed. Locke also
emphasized the right of revolution, asserting that if a government
fails to safeguard these natural rights or acts without consent, the
people are justified in altering or abolishing it. Additionally, he
advocated for a separation of powers and majority rule to prevent
the concentration of authority and to ensure that governance reflects
the will of the populace. These concepts—social contract, right of
revolution, and structured government—provided colonial leaders
with a coherent legal and philosophical framework, complementing
their grounding in British common law and shaping the ideological
foundation upon which Jefferson and others articulated the principles
of the Declaration of Independence.(ibid.)

Sir Edward Coke occupies a central yet contested place in the
genealogy of Anglo-American constitutional thought, and his
influence is especially important for understanding the Declaration
of Independence as a hybrid document that merges natural-rights
philosophy with common-law tradition. As Keane shows, Coke
transformed medieval authorities such as Magna Carta, Bracton, and
the Year Books into a living myth of “ancient liberties,” portraying
them not as narrow feudal privileges but as enduring guarantees of
individual freedom and limits on arbitrary power. In his Institutes
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and reports, Magna Carta became, in Keane’s words, “a guarantee of
individual liberty and Parliamentary government,” and the Petition
of Right of 1628 was framed as a declaration of “the pre-existing
rights of Englishmen.”This reinterpretation supplied the American
colonists with a venerable vocabulary of resistance: when Jefferson
and others claimed that George III had violated the “rights of
Englishmen,” they were in large part invoking Coke’s legal mythology
that English liberties were immemorial and enforceable against
the Crown. Equally significant for the philosophical dimension
of revolutionary law is Coke’s statement in Dr Bonhams Case that
“the common law will controul Acts of Parliament, and sometimes
adjudge them to be utterly void”’Although Keane cautions against
reading this as a direct anticipation of American judicial review,
the resonance with natural-law reasoning is unmistakable: law,
for Coke, could be measured against “common right and reason,”
implying that legislation inconsistent with fundamental principles
could be invalid. For American revolutionaries steeped in Locke’s
moral theory of life, liberty, and property, Coke’s dictum provided
legal-historical reinforcement, showing that even within English
jurisprudence there were precedents for limiting the supremacy
of Parliament or the prerogatives of the Crown. Yet Keane also
insists that Coke’s legacy is riddled with ambiguities. He was at
times a defender of royal authority, his scholarship was shaped by
partisan battles, and his career was not untainted by authoritarian
practices—Keane points out that Coke’s name “appears on warrants
authorising the use of torture’and that his role in government was
“entirely consistent with authoritarian royalist government” in
earlier stages of his career.These contradictions underline that the
revolutionary invocation of Coke was highly selective: colonists
embraced the passages that supported liberty and constitutionalism
while ignoring or suppressing the less flattering aspects of his record.
In this sense, Coke’s role in the American Revolution was less as a
consistent theorist of natural rights than as a rhetorical and historical
resource, a source of legal authority that could be harmonized with
Enlightenment philosophy. The real philosophical backbone of
the Declaration was Locke, but Locke’s abstract principles gained
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persuasive power when presented alongside Coke’s legal narrative
of immemorial rights. Keane explicitly highlights this distinction,
noting that “if Coke was the legal inspiration of the American
Revolution, Locke was the philosophical one’Jefferson’s draft thus
fuses two traditions: the Lockean claim that all men are endowed
with inalienable rights by nature, and the claim that Englishmen had
long possessed liberties recognized by common law and fortified by
documents like Magna Carta and the Petition of Right. The synthesis
produced a revolutionary argument that was both universal and
particular: universal in its appeal to natural rights as the basis of
politicallegitimacy, and particular in its framing of colonial grievances
as violations of historic English liberties. By combining Coke’s
legal idiom with Locke’s philosophy, the Declaration gained both
immediacy and authority, simultaneously appealing to the common-
law heritage of the colonists and to the broader Enlightenment ideals
that could justify separation from Britain. Keane’s analysis therefore
illuminates how common-law reasoning and natural-law philosophy
intersected in the revolutionary imagination: Coke did not provide
the philosophy of the Declaration, but without his mythologized
vision of the common law, the Declaration’s natural-rights claims
would have lacked the deep historical and legal resonance that made
them compelling to eighteenth-century audiences on both sides of
the Atlantic.(Keane, Sir Edward Coke and the Common Law)

Jefferson’s celebrated formulation of “unalienable Rights” to
“Life, Liberty and the pursuit of Happiness” in the Declaration of
Independence is best understood as the culmination of Locke’s
natural-rights philosophy refracted through both common-law
idioms and the religious-political discourse of the American
colonies. As Kristina Benham shows, Jefferson’s original draft went
further than the final version in stressing divine creation as the
basis of equality: “all men are created equal & independent, that
from that equal creation they derive rights inherent & inalienable”.
This deliberate change from George Masons Virginia Declaration
of Rights—where men were “born equally free and independent”—
underscored a theological foundation, echoing Lockes insistence
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in the Second Treatise that because men are God’s workmanship,
they cannot be subjected to one another without consent, and that
they each possess a natural right to life, liberty, and property. Locke
explained that life is a divine gift, liberty its necessary condition, and
property the extension of self through labor, a trinity summarized in
his phrase “Lives, Liberties and Estates, which I call by the general
Name, Property” Jefferson’s famous substitution of “the pursuit of
Happiness” for “property” has often been portrayed as a departure,
butas Benham argues, it was more an adaptation of Locke’s framework
to the broader Enlightenment moral language of human flourishing,
while still consistent with Lockes grounding of rights in creation
itself. Moreover, Jefferson’s initial phrasing of rights as “sacred and
undeniable” before Congress edited it to “self-evident” illustrates
how he originally conceived of rights as having a quasi-religious
sanctity, resonating with Locke’s claim that rights are both rational
and divine. Jefferson later admitted that he did not claim originality,
describing the Declaration as an “expression of the American
mind” and explaining that its authority rested “on the harmonizing
sentiments of the day,” sentiments shaped by Locke, Cicero, Sidney,
and Aristotle but also by decades of colonial religious and political
debate. Locke’s influence was not confined to Jeffersons study but
had saturated American culture by the 1770s. Newspapers, town
meetings, and sermons reiterated Lockean ideas in a religious idiom.
The Connecticut Courant in May 1775 declared that “the rights of
mankind, viz. to personal security, liberty, and private property, are
derived from the great first cause—are holden by a divine tenure,
the great Charter of him that made us, and are natural to our very
existence”. Town meetings in Gorham, Massachusetts and Newport,
Rhode Island likewise invoked “the law of God and the British
Constitution” to resist imperial taxation. Massachusetts legislators
cited Locke directly in disputes with royal governors, while sermons
drew from both Scripture and the Second Treatise, portraying liberty
as the breath of life itself—“that very breath of life that God breathed
into man when he became a living soul,” as Reverend John Allen
wrote in 1773. Pamphleteers like James Otis quoted Locke extensively,
insisting that natural liberty was inseparable from self-preservation
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and could never be totally surrendered. Even the motto “An Appeal
to Heaven,” emblazoned on banners in 1775, came directly from
Locke’s assertion that when earthly rulers break trust, people may
appeal to God as the ultimate judge. By the time Jefferson drafted the
Declaration, Locke’s language of natural rights—Ilife, liberty, property,
conscience—was so familiar that contemporaries described his name
as carrying “irresistibly persuasive” weight in all matters of politics.
Jefferson’s personal religious-philosophical outlook amplified this
Lockean inheritance. While rejecting orthodox Christian doctrines,
he upheld a rational Creator as the giver of rights and reason,
repeating Locke’s insistence that “the rights of conscience are sacred
and unalienable” and that government must be limited to preserving
life, liberty, and property. His Virginia Statute for Religious Freedom
later crystallized these principles, declaring that “Almighty God hath
created the mind free” and condemning coercion in matters of faith,
echoing Locke’s Letter Concerning Toleration. Jefferson’s decision to
use the language of creation and unalienable rights in 1776 reflected
not only Enlightenment rationalism but also a colonial tradition
that linked civil and religious liberty—a tradition strengthened by
evangelical dissenters of the Great Awakening, who argued that
God-given rights of conscience stood alongside the rights to life and

property.

By synthesizing Locke’s philosophical trinity with Coke’s
common-law mythology and the colonists’ religious idiom,
Jefferson produced a rhetorical formula that was at once legal,
philosophical, and theological. The famous triad—“Life, Liberty
and the pursuit of Happiness’—embodied the universality of
natural rights, sanctified by creation, and adapted to the political
realities of a diverse colonial audience. It allowed the Declaration
to speak simultaneously in the language of reason, religion, and
law: Locke gave the architecture, Coke the historical vocabulary
of English liberties, and Jefferson the eloquence to declare these
rights universal and “unalienable” In this way, the Declaration
transformed the colonial appeal to traditional rights into a
revolutionary claim to self-government grounded in both natural law
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and divine justice, ensuring that Jefferson’s phrasing would resonate
not only as political argument but as moral truth. (ibid.)

Thus, by grounding the Declaration in both the common-law tradition
of Coke and the natural-rights philosophy of Locke, Jefferson framed
independence as not merely a political rupture but as an assertion of
universal principles that transcended Parliament and Crown alike.

Yet the Declaration was more than a philosophical manifesto—
it was also a legal indictment. Having established the foundation
of natural rights and the limits of political authority, Jefferson
turned to demonstrate how George III had violated those
very principles, presenting a catalogue of grievances that
illustrated the collapse of the rule of law in the colonies.

IV Rule of Law and Grievances in the Declaration

The Declaration of Independence was not merely a statement
of political defiance; it was also a legal brief rooted in the Anglo-
American principle of the rule of law. In the English common-
law tradition, legitimate authority was defined by adherence to
established law that bound rulers as well as subjects.(Lerner, History
of the Common Law) Magna Carta (1215) established that no free
person could be deprived of liberty or property without lawful
judgment by peers, introducing the principle that even monarchs
were constrained by legal norms.(Landrith, Magna Cartas Influence
on the Declaration & U.S. Constitution) This principle was reaffirmed
in the Petition of Right (1628), which restricted taxation without
parliamentary consent and condemned arbitrary imprisonment,
(Petition of Right, Britannica) and in the English Bill of Rights
(1689), which declared that sovereign power must operate within
the law. (UK Parliament, Bill of Rights 1689)These texts formed the
foundation of the Anglo-American understanding that law, not the
will of the ruler, is supreme.

Jefferson and the Continental Congress deliberately echoed this
tradition when drafting the Declaration. Many of the grievances
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listed against George III are framed not as political disagreements
but as breaches of fundamental legal norms. The King’s refusal to
assent to laws, dissolution of colonial legislatures, imposition of
taxes without consent, and denial of jury trials all violated principles
long established in English constitutional tradition.(Gilder Lehrman
Institute, Annotated Grievances) By cataloguing these offenses,
the Declaration presented George III not as a lawful monarch but
as a tyrant who had abandoned the rule of law. The legal framing
was strategic: it demonstrated to both domestic and international
audiences that American independence was not lawless rebellion
but the logical defense of legal rights when the established order had
failed.(National Archives, Stylistic Artistry of the Declaration)

Yet Jefferson went further than his English predecessors. Where
English common law had historically been invoked to limit royal
prerogative within a monarchy, the Declaration universalized
the rule-of-law principle. It asserted that all governments, not
just monarchies, must remain accountable to higher law, and that
when they consistently violate fundamental rights, the people
have the authority to alter or abolish them.(Locke, Two Treatises of
Government) Thus, the Declaration radicalized a conservative legal
doctrine, transforming it from a check on kings into a universal
justification for revolution.(Burset, Redefining the Rule of Law)

V Political Evolution of Legal Ideas

The colonists’ political thought did not leap immediately from
legal protest to revolution; it evolved through stages shaped by
both British precedent and American experience. Initially, colonial
leaders sought redress within the framework of British law. Petitions
to the King, debates in colonial assemblies, and pamphlets such as
Jefferson’s A Summary View of the Rights of British America (1774)
framed their grievances as appeals to the “rights of Englishmen.
At this stage, independence was not the goal—rather, colonists
demanded recognition within the British constitutional system.
(Jefterson, Summary View of the Rights of British America,
TeachingAmericanHistory)
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When these appeals were consistently rejected, however, colonial
leaders increasingly recognized that the British constitution was
either unwilling or unable to protect their liberties. This realization
prompted a shift: instead of merely invoking historic English rights,
revolutionaries began to assert universal principles of natural law
as the true foundation of legitimate government. Legal reasoning—
anchored in Magna Carta, the Petition of Right, and cases like
Entick v. Carrington—provided precedents, while Enlightenment
philosophy, especially Locke’s theory of natural rights and the social
contract, supplied broader legitimacy. The synthesis of the two
allowed Americans to argue that their struggle was both historically
grounded and universally just. (ibid.)

By 1776, this evolution culminated in the Declaration of
Independence, which reads like a legal indictment: a preamble stating
principles, a bill of particulars cataloguing offenses, and a conclusion
declaring independence as the only remedy.(National Archives,
Declaration History) In form and function, it mirrors common-law
pleadings, transforming centuries of British constitutional tradition
into a revolutionary argument. The Declaration thus illustrates
how political ideas evolve from conservative legal protest to radical
justification for revolution when the established order ceases to
function.(ibid.)

VI Conclusion

The Declaration of Independence, though revolutionary in its
effect, was deeply conservative in its legal sources and language.
Far from abandoning law, the American founders rooted their
case in the centuries-old traditions of British common law:
Magna Carta, the Petition of Right, the English Bill of Rights, and
the case law that limited sovereign power. These legal precedents,
combined with the philosophy of natural rights articulated
by Locke, provided the intellectual scaffolding for Jefferson’s
argument that governments exist only with the consent of the
governed and must be bound by law.

What made the Declaration revolutionary was not the principles
themselves but their transformation. American leaders took
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doctrines designed to restrain kings within a monarchy and applied
them universally to justify breaking from that monarchy altogether.
By fusing the conservative legal tradition of common law with the
radical philosophy of natural rights, the Declaration created a hybrid
argument: it was at once a defense of the “rights of Englishmen” and
a proclamation of the universal rights of mankind.

This dual heritage explains the enduring power of the Declaration. It
speaks both to the historical moment of 1776 and to timeless questions
of law and legitimacy. Its legacy reminds us that the American
Revolution was not a rejection of law but a reclaiming of it, reshaped
to serve a new political order. In grounding independence in the rule
of law and natural rights, Jefferson and his contemporaries ensured
that the United States would be born not as a rebellion against legal
tradition but as its boldest reinterpretation.
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Eva Ristié

»Zivot, sloboda i teznja ka sreéi”:
kako je Deklaracija nezavisnosti
inspirisala migraciju u Sjedinjene
Americke Drzave
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Apstrakt

Deklaracija o nezavisnosti, usvojena 1776. godine, predstavlja
jedan od najuticajnijih politickih dokumenata u modernoj istoriji.!
Da bi se odbranila nezavisnost americkih kolonija od britanske vlasti,
njena najtrajnija tvrdnja glasi da su svi ljudi ,obdareni od svog Tvorca
odredenim neotudivim pravima, medu kojima su Zivot, sloboda
i teznja ka sre¢i”* Medutim, njeni principi su ubrzo prevazili taj
konkretni slucaj, postavsi univerzalno oli¢enje slobode, postovanja
i ljudskih prava. Ukorenjena u prosvetiteljskoj misli i kolonijalnom
iskustvu, Deklaracija je opravdavala raskid sa Britanijom - ali njena
najmocnija i najtrajnija ideja jeste da su ,,svi ljudi stvoreni jednaki”.
Ona je, takode, sluzila kao svetionik za ljude $irom sveta koji su bezali
od ugnjetavanja, siromastva i progona. Tokom vekova, ovi ideali su
inspirisali bezbroj migranata da potraze novi zivot u Sjedinjenim
Americkim Drzavama. Za njih, Sjedinjene Drzave su predstavljale
vise od puke destinacije; one su bile obe¢anje mogucnosti i zastite.
Ovaj esej istrazuje kako su osnovni principi Deklaracije - narocito
njeno isticanje zivota, slobode i teznje ka sreci — uticali na imigraciju
u SAD tokom godina.

1 United States Department of State. (n.d.). The Declaration of Independence,
1776. Office of the Historian . https://history.state.gov/milestones/1776-1783/
declaration#: ~:text=By%20issuing%20the%20Declaration%200f,colonists’ %20
motivations%20for%20seeking%20independence.

2 Gwinnett, B., Hall, L., & Walton, G. et. al, (2025, August 7). Declaration of
independence: A transcription. National Archives and Records Administration.
https://www.archives.gov/founding-docs/declaration-transcript
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Uvod

Deklaracija o nezavisnosti, usvojena 4. jula 1776. godine,
proistekla je iz perioda dubokih nemira i revolucionarnih ideja.
Prvenstveno ju je napisao Tomas Dzeferson, a ona je obrazlozila
opravdanost americkih kolonija za raskid sa britanskom vlas¢u.
Deklaracija, koja se temeljila na prosvetiteljskim principima, tvrdila
je da svi ljudi imaju neotudiva prava, kao §to su ,zivot, sloboda i
teznja ka sre¢i’, i da vlade svoju legitimnost crpe iz saglasnosti onih
kojima vladaju. Iako je njen prvobitni cilj bila mobilizacija podrske za
nezavisnost, njena poruka je imala uticaj daleko izvan neposrednog
istorijskog konteksta. Deklaracija se razvila u simbol za one koji traze
slobodu i prilike, kao i u predstavu univerzalnih ljudskih prava.

Ovaj rad tvrdi da su osnovne ideje Deklaracije sluzile ne
samo kao simbolicno obecanje ve¢ i kao prakti¢na inspiracija za
migraciju u Sjedinjene Americke Drzave. Ocekujuci ostvarenje ovih
prava, ljude iz celog sveta privlace Sjedinjene Drzave od kolonijalnog
perioda pa sve do danasnjeg dana. Pokazac¢emo kako je Deklaracija
oblikovala reputaciju Amerike kao zemlje nade, pruzajuci istorijski
pregled, analiziraju¢i znacajne politicke lidere, ispitujuci iskustva
imigranata i razmatrajudi ustavni razvoj. U srediStu ove rasprave bice
slucaj Jik Vo protiv Hopkinsa, istorijska presuda koja je ispitala da li se
osnivacki ideali nacije zaista odnose i na imigrante.

Univerzalna privlacnost Deklaracije o nezavisnosti

Deklaracija o nezavisnosti uticala je na svet vise nego bilo
koji drugi americki dokument. Posto je prva upotrebila naziv
Sjedinjene Americke Drzave, Deklaracija je bila od sustinskog
znacaja za americku istoriju. Na taj nacin, ona je sluzila ne samo
kao rodni list nacije ve¢ i kao njen prvi zakon o imigraciji.’ Njen
jezik je uveo revolucionarnu viziju vlade zasnovanu na univerzalnim
ljudskim pravima. Deklaracija je u pocetku bila direktan odgovor
na odredene prituzbe protiv britanske vlasti, pre nego $to je mogla

3 Frost, A. (2016). Independence and immigration. Southern California Law
Review, 89, pg, 489. https://southerncalifornialawreview.com/wp-content/up-
loads/2018/01/89_485.pdf
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da postane simbol slobode i migracije. Antimigracione politike
kralja Dzordza III, koje su sve vide frustrirale kolonije sredinom
18. veka, predstavljaju jedan od klju¢nih faktora koji su doveli do
Americke revolucije. Britanske regulative su pocele da ometaju
pokusaje kolonija da privuku imigrante ve¢ 1760-ih i pocetkom
1770-ih godina, s$to je usporilo ekonomski razvoj i demografsko
Sirenje Novog sveta. U svom delu Pregled prava Britanske Amerike
iz 1774. godine, Tomas Dzeferson* je izrazio snazno neodobravanje
ovih ogranicenja i osudio kralja $to sprecava ljude da napuste svoje
domovine i osnuju nove civilizacije u Americi. Dve godine kasnije,
1776. godine, ovaj stav je ugraden u Deklaraciju o nezavisnosti, gde
je Dzeferson izricito naveo kraljeve pokusaje da ,,spreci naseljavanje
ovih drzava™ tako §to ,ometa zakone o naturalizaciji stranaca™ i
»odbija da usvoji druge zakone koji bi podstakli njihovu migraciju
ovamo’, istakavsi ovo kao jednu od njegovih ,,nepravdi i uzurpacija”’

Ova ogranicenja imigracije posmatrana su kao krienje
kolonijalne autonomije i urodenih prava, a ne samo kao neslaganja
oko politike. Amerika ce, usled ovog ideoloskog raskola oko kontrole
imigracije, preispitati pojam politickog clanstva, $to ce takode
biti jedan od pokretaca za donosenje Deklaracije o nezavisnosti.
Deklaracija je u sustini preoblikovala politicko ¢lanstvo kolonija
tako $to je najavila raskid sa Britanijom i razvila nove nacionalne
odanosti. Ona je pretvorila britanske podanike u gradane Sjedinjenih
Americkih Drzava i uspostavila principe inkluzivne demokratije
zasnovane na saglasnosti, a ne na poreklu. U simbolickom smislu,
sam ¢in proglasenja nezavisnosti predstavljao je ¢in imigracije,
odricanje od jednog suverenog identiteta da bi se pristupilo novoj
4 Jefferson, T. (1774). A Summary View of the Rights of British America. The
Avalon Project. Yale Law School .https://avalon.law.yale.edu/18th century/jeft-

summ.asp
5 Frost, A. (2016). Independence and immigration. Southern California Law
Review, 89, pg, 489. https://southerncalifornialawreview.com/wp-content/up-
loads/2018/01/89_485.pdf pg. 490

6 Ibid,490.
7 Ibid, 490.
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politickoj zajednici. Stru¢njaci tu simbolicku obnovu tumace kao
postavljanje prvog filozofskog i pravnog presedana za zemlju
prijateljski nastrojenu prema imigrantima.®

Prirodna prava, univerzalni ideali i temelji migracije

Tomas Dzeferson je imao klju¢nu ulogu u oblikovanju
ideala ugradenih u Deklaraciju o nezavisnosti, posebno pojma da je
migracija fundamentalno ljudsko pravo. U svom pamfletu iz 1774.
godine, Pregled prava Britanske Amerike, Dzeferson je izneo ovo
uverenje jo$ pre usvajanja Deklaracije.” On je tvrdio da ljudi imaju
neotudivo pravo ,da napuste zemlju u koju ih je slucaj, a ne izbor,
smestio, da traze nove naseobine i da tamo osnuju nove zajednice”.'’
Ova moc¢na ideja, da ljudi imaju slobodu da traze slobodu u
inostranstvu i da nisu ograniceni geografijom ili mestom rodenja,
postavila je ideoloski okvir za novu koncepciju Amerike kao utocista
za one koji traze slobodu i bolji Zivot, odnosno kao zemlje koja ¢e na
kraju postati globalni simbol prilika, nade i teZnje ka sre¢i.

Sa svojim univerzalnim jezikom, sama Deklaracija je
pojacala i prosirila ovaj koncept. Tekst izjavljuje da su ,svi ljudi
stvoreni jednaki” i da su ,,od svog Tvorca obdareni odredenim
neotudivim pravima”, kao §to su ,zivot, sloboda i teznja ka
sre¢i”. Dalje se navodi da vlade dobijaju ,svoju pravednu vlast
od saglasnosti onih kojima vladaju” kako bi zastitile ova prava.
Vazno je napomenuti da ova retorika nije bila ogranicena na
pojedince sa pravnim ili politickim statusom; Deklaracija nije
pravila razliku izmedu gradana i negradana - ili to nije mogla,
jer je ratifikovana 1776. godine, pre nego $to je pojam americkog
drzavljaninaipostojao.' Umesto toga, ona je uspostavila filozofski
i moralni okvir koji je prevaziSao nacionalne granice i politicke
klasifikacije, potvrdujuci prava koja svaki covek ima samo po
osnovu svog postojanja. Generacije imigranata koje su smatrale
da je preseljenje u Sjedinjene Americke Drzave njihova prilika za
8 Ibid, 490.

9 Ibid, 493.
10 Ibid, 493.
11 Ibid, 493.
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slobodu i dostojanstvo bile su inspirisane ovim univerzalizmom,
koji je postavio konceptualne osnove da se prosiri obecanje prava
i prilika i na buduce americke drzavljane. Zajedno, DzZeferson i
Deklaracija o nezavisnosti uspostavili su Sjedinjene Americke
Drzave kao svetionik za one koji Zele novi pocetak, kao naciju
koja se otcepila, tvrdec¢i pravo na samoopredeljenje i prirodno
pravo na migraciju. Sa ovim okvirom, Deklaracija o nezavisnosti
postala je trajan izvor motivacije za imigraciju u Sjedinjene
Americke Drzave.

Deklaracija o nezavisnosti nudi moralni i filozofski okvir na kojem
su zasnovane ustavne ideje, iako se Ustav Sjedinjenih Americkih
Drzava smatra najviS§im pravnim okvirom zemlje. Mada je viSe
pravno formalizovan i strukturisan, Ustav esto koristi termin osobe
umesto gradani, posebno u Poglavlju o pravima, $to sugerise da
su mnoga njegova zagarantovana prava primenljiva na sve koji su
pod jurisdikcijom SAD." Univerzalna tema Deklaracije, koja tvrdi
da su ,,svi ljudi stvoreni jednaki” i da imaju ,,neotudiva prava’ na
»Zivot, slobodu i teznju ka sre¢i’, vodila je razvoj tumacenja Ustava.
Prethodne presude Vrhovnog suda, kao sto je Jik Vo protiv Hopkinsa
(1886), u kojoj je Sud potvrdio da svi Amerikanci imaju pravo na
ustavna prava bez obzira na njihovo drzavljanstvo ili poreklo, jasan su
primer ovog uticaja.”’ Ova klju¢na presuda bice obradena detaljnije
kasnije u radu kako bi se pokazalo kako su principi Deklaracije
uticali na americko imigraciono pravo.

Filozofski koreni Deklaracije i njen globalni uticaj

Osnivaci su verovali da legitimna vlast pociva na saglasnosti
onih kojima vlada i da postoji pre svega radi zastite prirodnih prava
pojedinaca. Oni su prihvatili ideju drustvenog ugovora, u kojem
gradani i vlada dele medusobnu odgovornost za ocuvanje slobode i
pravde. Jedan od stubova americkog politickog sistema jeste koncept
drustvenog ugovora. Ovaj koncept se odnosi na ideju da drzava
postoji iskljucivo da sluzi volji naroda, jer narod predstavlja izvor

12 1bid, 492.
13 Ibid, 497
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sve politicke mo¢i kojom drzava raspolaze. Ovu mo¢ narod moze
dodeliti ili odbiti.**

Deklaracija je tvrdila da, kada vlada postane pogubna po
ova prava, gradani imaju ne samo pravo ve¢ i duznost da je izmene
ili ukinu.”” Pozivaju¢i se na ,,duzi niz zloupotreba” kralja Dzordza
III, Osnivaci su opravdali nezavisnost kao neophodan odgovor na
krsenje njihovih osnovnih ljudskih prava. Oni su, takode, smatrali
da je objasnjavanje ove odluke svetu moralna obaveza, zasnovana
na ,primerenom postovanju midljenja covecanstva’'® Ove ideje
nisu samo polozile temelje americkoj demokratiji ve¢ su odzvanjale
i preko granica, pomazu¢i u oblikovanju savremene diskusije o
medunarodnim ljudskim pravima. Pored toga, uticaj Deklaracije brzo
je prevazisao medunarodne granice i pro$irio se na sli¢cne osnivacke
tekstove u drugim zemljama. Dzefersonovi principi posebno su
navedeni u Francuskoj Deklaraciji o pravima ¢oveka i gradanina
(1789), cija preambula odzvanja americkim ,samoociglednim”
istinama, navodec¢i da se ljudi ,,radaju i ostaju slobodni i jednaki u
pravima”.'” Prvi nacrt je sastavio markiz De Lafajet uz pomo¢ Tomasa
Dzefersona, a predstavljen je Francuskoj Nacionalnoj skupstini
samo nekoliko dana pre napada na Bastilju.' Iako su pojedinci kao
$to su Emanuel Zozef Sijes i grof of Miraboa dovrsili kona¢ni nacrt,
on je kasnije ukljuc¢en u Francuski ustav iz 1791. godine. Postavio je
temelje demokratskim reformama, nastoje¢i da ukine monarhiju i

14 Kelly, M. (2025, April 28). The social contract and its impact on American pol-
itics. ThoughtCo. Retrieved August 24, 2025, from https://www.thoughtco.com/
social-contract-in-politics-105424

15 National Archives and Records Administration. (n.d.). Declaration of Inde-
pendence: A transcription. National Archives. Retrieved August 24, 2025, from
https://www.archives.gov/founding-docs/declaration-transcript

16 Ibid.

17 Elysee. (2012, November 16). The Declaration of the Rights of Man and of the
Citizen. elysee.fr. https://www.elysee.fr/en/french-presidency/the-declaration-of-
the-rights-of-man-and-of-the-citizen

18 American Battlefield Trust. (n.d.). Lafayette’s draft of the Declaration of

the Rights of Man and of the Citizen.https://www.battlefields.org/learn/prima-
ry-sources/lafayettes-draft-declaration-rights-man-and-citizen
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ocuva suverenitet naroda.”” Ovaj dokument, koji je u velikoj meri bio
pod uticajem americke Deklaracije, postao je model za Univerzalnu
deklaraciju o ljudskim pravima Ujedinjenih nacija i uticao je na
globalnu diskusiju o ljudskim pravima.*

Ho Si Min, osnivac i prvi predsednik Demokratske Republike
Vijetnam, upotrebio je iste re¢i u Vijetnamskoj deklaraciji o nezavisnosti
iz 1945. godine, pocevsi sa: ,,Svi ljudi su stvoreni jednaki’, kako bi
uspostavio nacionalno samoopredeljenje i, decenijama kasnije, izgradio
argument za medunarodno priznanje u Aziji.*!

Naturalizacija, drZavljanstvo i mesovito naslede kolonijalne mi-
gracije: kratka istorija imigracione politike SAD

Slozena dinamika kolonijalne vlasti, prinudne migracije i
promenjeni pojmovi politickog ¢lanstva predstavljaju temelj istorije
americke imigracije, koja datira jo§ mnogo pre osnivanja Sjedinjenih
Drzava. Evropske merkantilisticke zemlje, posebno Velika Britanija,
regulisale su imigraciju, naturalizaciju i politicko i ekonomsko ucesce
u periodu od 1607. do 1776. godine.”? Zakoni o naturalizaciji u
britanskim kolonijama ¢esto su bili blaZi nego u mati¢noj zemlji; kako
bi privukle naseobine, kolonijalne vlade nudile su zemlju, olaksice
u otplati dugova i brzu naturalizaciju. Ipak, pocev od 1700. godine,
Britanski parlament je poceo da ogranicava kolonijalnu vlast nad
naturalizacijom, sto je dovelo do Plantaznog zakona iz 1740. godine.
On je postavio stroze zahteve i verska ispitivanja za strane drzavljane
koji su zeleli da postanu gradani Engleske nakon sedam godina
prebivalista.”? Kroz naturalizaciju, imigranti, uglavnom protestanti iz
Evrope, postajali su britanski podanici i dobijali pravo vlasni$tva nad

19 Ibid.
20 Ibid.
21 Menand, L. (2019, July 4). The Declaration heard around the world. The New

Yorker. https://www.newyorker.com/news/daily-comment/the-declaration-
heard-around-the-world

22 Baxter, A. M., & Nowrasteh, A. (2021, August 3). A brief history of U.S. immi-

gration policy from the colonial period to the present day (Policy Analysis No. 919).
Cato Institute. https://doi.org/10.36009/PA.919 Pg. 2

23 Ibid, 2.
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zemljom, pravo glasa, pravo da obavljaju javne funkcije i zakonito
vode poslovanje. Ovo je znacajno jer je kolonijalni pravni, ekonomski
i politicki zivot bio isklju¢ivo dostupan britanskim podanicima.
Parlament je, takode, ogranicio kolonijalnu naturalizaciju do 1773.
godine, $to je povecalo kolonijalne frustracije. Kralj je ,,pokusavao
da sprec¢i naseljavanje ovih drzava, u te svrhe ometajuci zakone
o naturalizaciji stranaca, odbijajuci da usvoji druge zakone koji bi
podstakli njihovu migraciju ovamo”*

Prema Dzefersonovom kasnijem pisanju u Deklaraciji
0 nezavisnosti, pojam nezavisnosti i samoupravljanja kolonija
postao je u velikoj meri zasnovan na imigraciji i naturalizaciji, $to
je potvrdeno ovom direktnom kritikom kralja Dzordza III. Pravo
kolonija da napreduju i upravljaju svojom sudbinom bilo je naruseno
kraljevskim ogranicenjima, koja su posmatrana kao nesto vise od
obi¢nih administrativnih prepreka. Stoga je Deklaracija predstavljala
snaznu odbranu slobodne migracije i samostalnog gradenja nacije,
pored toga sto je bila javna deklaracija nezavisnosti.

Tokom kolonijalne ere postojala su dva razlicita tipa migracije:
prinudna i dobrovoljna. Neke imigrante su dovodili u kolonije
protiv njihove volje, ali mnogi su dolazili u potrazi za ekonomskim
prilikama, pristupa¢nom zemljom i verskom slobodom. Prema
britanskom zakonu, oko 50.000 zatvorenika poslato je u Severnu
Ameriku, cesto biraju¢i prinudno premestanje umesto smrti.*
Stavise, vise od 388.000 Afrikanaca porobljeno je i primorano da
sluzi u kolonijama.?® Iako je u teoriji predstavljalo oblik migracije,
ropstvo je bilo toliko surovo i degradirajuce da se tesko moze svrstati
u narative o migracijama. Ipak, oba ova nasleda - teznja i iskljucenje
— uticala su na demografske osnove Amerike i ukazivala na suptilnu
ulogu koju ¢e migracija igrati u definisanju slobode.

24 HistoryHome. (2016, January 12). The American Declaration of Independence:
4 July 1776. https://www.historyhome.co.uk/c-eight/america/decind2.htm

25 Baxter, A. M., & Nowrasteh, A. (2021, August 3). A brief history of U.S. immi-
gration policy from the colonial period to the present day (Policy Analysis No. 919).
Cato Institute. https://doi.org/10.36009/PA.919 Pg. 3

26 Ibid, 3.
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Nakon sticanja nezavisnosti, jedno od prvih pitanja sa kojim
se suocila nova nacija bilo je kako definisati drzavljanstvo. Jus soli
(pravo tla), jus sanguinis (pravo krvi) i obe¢ana odanost - jedinstveno
americko razumevanje u kojem odanost i dobrovoljno gradansko ucesce
predstavljaju put ka punopravnom ¢lanstvu u naciji - jesu tri osnovna
koncepta koja su se pojavila.”” Osnivaci su u ranim godinama nakon
Deklaracije naglasavali da ¢e se gradanski identitet osobe odredivati
njenom odanos¢u, a ne mestom rodenja ili poreklom. Drzavljanstvo
je postalo pitanje namernog politickog opredeljenja, dok je nova nacija
radila na tome da se ujedini i zastiti.”®

Uprkos ovom inkluzivnom osnovu, neki osnivaéi su
izrazavali zabrinutost zbog kulturnog i socijalnog sastava nove nacije
- zbog kulturnih, jezickih i verskih razlika. Ipak, Tomas Dzeferson
je ponudio liberalniju perspektivu, smatraju¢i da Sjedinjene Drzave
treba da primaju imigrante kako bi brzo povecale svoje stanovnistvo
i omogucile razvoj i napredak. Kako je naveo: ,Sadasnja Zelja
Amerike jeste da proizvede brz rast stanovnistva, $to ve¢im uvozom
stranaca”” Obezbeduju¢i radnu snagu, obraduju¢i ogromne
povrsine zemlje i prikupljaju¢i poreze za otplatu dugova nacije,
Dzeferson i drugi zagovornici slobodne imigracije smatrali su da ce
povecanje stanovnistva pomoci rastu zemlje. Ova harmonija izmedu
transparentnosti i razboritosti takode je predstavljena u Ustavu
SAD. Vazno je napomenuti da on nije izricito davao federalnoj vladi
mo¢ da kontroliSe imigraciju. Umesto toga, omogucavao je vladi
da stvori ,jednak pravilnik o naturalizaciji” u skladu sa Clanom I,
Sekcijom 8. To znaci da je imigracija prvo poverena pojedina¢nim
drzavama, $to je rezultiralo decentralizovanim sistemom u kojem
lokalne politike odreduju ko moze da se nastani unutar svake drzave,
¢ak i dok Kongres kontroli$e naturalizaciju i put do drzavljanstva.*
Ova razlika je klju¢na za razumevanje ranog americkog pristupa:
odluke o prijemu i naseljavanju ostale su lokalizovane, dok je put do

27 Ibid, 4.
28 Ibid. 4.
29 1bid, 5.
30 Ibid,5.
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drzavljanstva bio pod kontrolom federalne vlade.

Cinjenica da su Osnivaci prioritet davali progirenju zemlje
nad kulturnom raznoliko$¢u jasan je pokazatelj njihovih prioriteta.
Novoj republici je trebalo da vise ljudi naseli njenu teritoriju, razvije
resurse i ojaca ekonomiju. Ova prakticna potreba za povecanjem
stanovnistva Cesto je prevazilazila druge brige i dovodila do politika
koje podsti¢u imigraciju, pomazudi da se izgradi imidz Amerike kao
zemlje prilika i novih pocetaka.”’ Medutim, mnogi rani americki
lideri smatrali su da svi koji borave u Sjedinjenim Drzavama
treba da imaju prava navedena u Ustavu, a ne samo gradani.
Demokratskorepublikanci, koji su tvrdili da imigranti koji jo$ nisu
stekli drzavljanstvo SAD (negradani) takode treba da budu zastic¢eni
prema americkom zakonu, narocito su prihvatali ovu teoriju. Oni su
isticali da, umesto da se Ustav i Deklaracija o nezavisnosti odnose
samo na gradane, oba dokumenta koriste opste izraze poput narod i
osobe.”> Ovo formulisanje je jasno pokazivalo da svako, bez obzira na
pravni status, ima pravo na osnovna prava kao sto su zivot, sloboda i
teznja ka sreci.

Dzejms Medison, koji se Cesto naziva ocem Ustava, zbog
znacajnog doprinosa u sastavljanju Ustava i Poglavlja o pravima, bio
je jedan od najposvecenijih zagovornika ovog koncepta.”> Medison
je smatrao da negradane ne treba nepravedno tretirati samo zato
$to nisu rodeni u Sjedinjenim Drzavama. On je upozoravao da
oduzimanje prava negradanima moze pruziti mogucnost vlasti da
zloupotrebi mo¢ i pribegne represiji. Medison je verovao da je, kako
bi se o¢uvala sloboda i sprecilo nepravedno postupanje vlade prema
pojedincima, od klju¢nog znacaja da se prava dodele svima, a ne
samo gradanima.*

31.1bid, 6.

32 1bid,5.

33 Morgan, Richard E., “Book Review: James Madison: The Founding Father. by
Robert Allen Rutland; James Madison on the Constitution and the Bill of Rights.
by Robert J. Morgan; the Last of the Fathers: James Madison and the Republican
Legacy. by Drew R. McCoy”” (1990). Constitutional Commentary. 882. https://
scholarship.law.umn.edu/concomm/882 pg.187

34 Baxter, A. M., & Nowrasteh, A. (2021, August 3). A brief history of U.S. immi-
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Nadovezujuci se na Medisonovu logiku, $ira pravna tradicija Sjedinjenih
Drzava potvrdila je ideju da svi koji zive u zemlji imaju ista osnovna
prava, a ne samo gradani. Univerzalne tvrdnje Deklaracije o nezavisnosti
dasu ,,svi ljudi stvoreni jednaki” i da poseduju ,,neotudiva prava’, kao $to
su ,,Zivot, sloboda i teznja ka srec¢i’, direktno se ogledaju u ovoj ideji. Ova
ideja je ojacana Ustavom SAD, koji je gradanima davao samo ogranicen
skup prava: pravo glasa i pravo da se kandiduju za federalne funkcije,
dok su sva ostala prava ostala neogranicena.” Sloboda izrazavanja
primenjivala se univerzalno i podjednako na sve Amerikance tokom
Medisonovog predsednistva, bez obzira na to da li je glas dolazio od sire
javnosti ili medija.** Medison se protivio ograni¢avanju slobode govora
na odredene grupe ili identitete jer je razumeo da bi to moglo postati
opasno sredstvo za zloupotrebu vlasti, kao $to je tvrdio da prava moraju
vaziti i za negradane pod jurisdikcijom SAD. Pored toga, Peti i Cetrnaesti
amandman odnose se na osobe umesto na gradane, $to garantuje da
osnovna prava, kao $to su jednaka zastita i pravican postupak, vaze za
sve koji su pod jurisdikcijom SAD.” Stavide, ,,optuzeni” imaju prava
vezana za krivi¢ne postupke, uklju¢ujuci: javno sudenje, sudenje pred
porotom, pravnu zastupljenost i mogucnost suocavanja sa tuziocima.
Upravo prema ovim amandmanima narodu su dodeljene slobode
govora, veroispovesti i privatnosti.*®

Vrhovni sud je dosledno zauzimao stav da Klauzula o pravicnom
postupku §titi sve, uklju¢ujuci negradane, bez obzira na to da li je

gration policy from the colonial period to the present day (Policy Analysis No. 919).
Cato Institute. https://doi.org/10.36009/PA.919 pg. 6.

35 Cole, D. (2003). Are foreign nationals entitled to the same constitutional
rights as citizens? Thomas Jefferson Law Review, 25(2), 367-388. https://scholar-
ship.law.georgetown.edu/facpub/297 pg. 370

36 Gaughan, A. J. (2020). James Madison, Citizens United, and the constitution-
al. American University Law Review, 69(5), 1161-1200 https://digitalcommons.
wcl.american.edu/cgi/viewcontent.cgi?article=2165&context=aulr pg. 1491

37 Cole, D. (2003). Are foreign nationals entitled to the same constitutional
rights as citizens? Thomas Jefferson Law Review, 25(2), 367-388. https://scholar-
ship.law.georgetown.edu/facpub/297 pg. 370

38 Ibid, 371
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njihovo prisustvo legalno ili ilegalno, i da se Klauzula o jednakoj
zatiti odnosi na ,,sve osobe pod teritorijalnom jurisdikcijom, bez
obzira na razlike u nacionalnosti’** Na kraju, americ¢ko pravo je
usvojilo Medisonovu perspektivu, koja je naglasavala da oni koji
duguju poslusnost ameri¢kim zakonima zauzvrat treba da dobiju
zastitu. ,Stranci nisu straniji zakonu nego Sto su strani Ustavu;
ipak, nece biti sporno da, posto duguju, s jedne strane, priviemenu
poslusnost, imaju pravo, zauzvrat, na svoju za$titu i korist”*
Jedinstven polozaj Amerike kao odredista u kojem su prava vezana
za li¢nost, a ne za mesto rodenja omogucen je ovim pravnim
sistemom, koji je zasnovan na doktrini prirodnih prava Deklaracije.
On naglagava ideju da je ljudska priroda temelj osnovnih prava u

Sjedinjenim Drzavama, $to je naslede koje i dalje podstice migraciju.

Ova rana posvecenost zastiti prava negradana pokazala je da

se Sjedinjene Drzave percipiraju kao zemlja u kojoj stranci dobijaju
posten tretman, kao slobodna zemlja u kojoj bilo ko, sa bilo kog mesta
u svetu, moze traziti bolji zivot. Kasnije u americkoj pravnoj istoriji,
ova ideja zastite negradana postala je klju¢no pitanje, posebno onda
kada su imigranti branili svoja prava.
Slu¢aj Vrhovnog suda Jik Vo protiv Hopkinsa, koji ce biti obraden u
narednom odeljku, znacajan je primer ovoga. On pokazuje kako su
garancije Deklaracije o nezavisnosti o jednakosti, slobodi i Zivotu
zasti¢ene na sudu, ¢ak i za negradane.

»Jik Vo protiv Hopkinsa”: prakti¢na primena Deklaracije

Odluka Vrhovnog suda u slucaju Jik Vo protiv Hopkinsa (1886)
jedan je od najznacajnijih primera kako su principi Deklaracije o
nezavisnosti preto¢eni u pravnu zastitu za negradane. U ovom
slucaju, sud je razmatrao da li negradani — konkretno, kineski
imigranti -~ imaju pravo na ustavnu zastitu prema Cetrnaestom
amandmanu. U slucaju Jik Vo protiv Hopkinsa, 118 U.S. 356 (1886)*!

39 1bid, 372
40 Ibid, 371

41 Yick Wo v. Hopkins, 118 U.S. 356 (1886) https://supreme.justia.com/cases/
federal/us/118/356/
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tuzioci su osporavali odredbu San Franciska koja, iako na prvi
pogled neutralna, diskriminise osobe kineskog porekla tako $to im,
u osnovi, zabranjuje da vode praonice vesa.

Cetrnaesti amandman Ustava glasi: ,Nijedna drzava nece
oduzeti nijednoj osobi zivot, slobodu ili imovinu bez zakonskog
postupka; niti ¢e bilo kojoj osobi pod svojom jurisdikcijom
uskracivati jednaku zadtitu zakona”** Ovo tumacenje odrazava
univerzalisticku filozofiju koja je prvi put usvojena u Deklaraciji
o nezavisnosti, a koja glasi da su ,,svi ljudi stvoreni jednaki” i da
su ,,od svog Tvorca obdareni odredenim neotudivim pravima’,
ukljucujuci ,zivot, slobodu i teznju ka sre¢i”*U slucaju Jik
Vo, sud je izri¢ito pozvao na ove principe, naglasavaju¢i da
status drzavljanstva ne ograni¢ava osnovna prava. Prema sudu,
diskriminatorsko pravilo je kineskim vlasnicima praonica
uskratilo ,sredstva za zivot™* oduzimajuéi im ,0osnovna prava
na zivot, slobodu i teznju ka sre¢i”. Strucnjaci za pravo se slazu
da je Vrhovni sud u slucaju Jik Vo svoju odluku zasnovao na
konceptu jednakosti iz Deklaracije o nezavisnosti. Koristio je ili
se oslanjao na poznatu izjavu Deklaracije - ,,svi ljudi su stvoreni
jednaki” - kako bi pokazao zasto Ustav SAD treba da stiti sve,
a ne samo gradane, prema ¢lanku Amande Frost pod nazivom
Independence and Immigration. U sustini, ideju da i negradani
treba da imaju pravnu zastitu bez obzira na poreklo ili imigracioni
status podrzalo je obecanje Deklaracije o jednakosti.** Slucaj Jik
Vo protiv Hopkinsa postavio je presedan za sudove koji su kasnije
priznali da i negradani imaju ustavna prava. Vrhovni sud je u

42 National Archives and Records Administration. (n.d.). 14th Amendment to the
U.S. Constitution: Civil Rights (1868). https://www.archives.gov/milestone-docu-
ments/14th-amendment

43 U.S. National Archives and Records Administration. (n.d.). Declaration of
Independence: A transcription. https://www.archives.gov/founding-docs/declara-
tion-transcript

44 Frost, A. (2016). Independence and immigration. Southern California

Law Review, 89, https://southerncalifornialawreview.com/wp-content/up-
loads/2018/01/89_485.pdf pg. 498

45 Ibid, 523.
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ovoj odluci jasno stavio do znanja da Ustav §titi ,,sve osobe”, a ne
samo gradane Sjedinjenih Drzava, prema Amandi Frost. Ovo je
bilo u skladu sa osnovnim nacelom Deklaracije o nezavisnosti da
svi, a ne samo ¢lanovi odredenih grupa, treba da imaju slobodu
i prava.*

Ova odluka u slucaju Jik Vo nije bila jednokratan dogadaj,
vec je postavila ton za buduce slucajeve. Istalogika je primenjenau
naknadnim sudskim postupcima. Na primer, Plyler v. Doe (1982)
jeste jo$ jedan znacajan slucaj koji je potvrdio principe Deklaracije
o nezavisnosti za negradane. Teksaski zakon koji je pokusavao da
uskati besplatnu javnu edukaciju deci bez dokumenata ponisten je
odlukom Vrhovnog suda u ovom slucaju. Sud je odbacio Teksaski
argument da imigranti bez dokumenata nisu ,osobe” u smislu
Cetrnaestog amandmana. Imigranti bez dokumenata, uklju¢ujuéi
decu bez legalnog statusa, ipak su ,,0sobe” sa pravom na jednaku
za$titu prema zakonu, prema misljenju devet sudija. Vilijam Dz.
Brenan Jr., istaknuti sudija Vrhovnog suda, poznat po snaznoj
podrsci individualnim pravima i gradanskim slobodama, autor
je misljenja vecine u slucaju Plyler v. Doe, u kome je naveo: ,,Bez
obzira na njegov status prema imigracionim zakonima, stranac je
sigurno ‘osoba’ u uobic¢ajenom smislu tog termina”."’

Ukratko, slucaj Jik Vo protiv Hopkinsa postavio je temelje i
doprineo osiguranju da garancije Deklaracije o Zivotu, slobodi i
sreci vaze ne samo za gradane SAD ve¢ za sve koji Zive u Americi.
Sjedinjene Drzave se globalno percipiraju kao nacija u kojoj svako,
pa ¢ak i imigranti, moze Ziveti slobodno zbog ovog principa, koji
je postao osnovna komponenta americkog prava. Ispitivanje Sireg
uticaja Deklaracije na americko imigraciono pravo, narocito
progresivno manje doktrine plenarnog ovlas¢enja - gde su
sudovi tradicionalno davali Kongresu $iroku diskreciju u pogledu
imigracionih ogranicenja — pocinje sa ovim pravnim presedanom.

Evoluirajuca uloga Deklaracije: ka inkluzivnijoj ustavnoj viziji
Iako je pravnisistem odavno priznao ustavna prava negradana

46 Ibid, 523.

47 Tbid, 500.
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koji Zive u Sjedinjenim DrZzavama, tretman onih koji pokusavaju
da se pridruze naciji i$ao je drugacijim pravnim putem. Prema tzv.
doktrini plenarnog ovlascenja, Savezna vlada je istorijski imala Siroku
kontrolu nad odlukama koje se ti¢u prijema i deportacije negradana.
Ovo ovlasc¢enje je povremeno odredivalo razlic¢ite nivoe ustavne
zastite za osobe koje su na ivici ulaska u Sjedinjene Drzave u odnosu
na one koji su ve¢ tamo.*® Ali, umesto da predstavlja kontradikciju,
ovo ilustruje kako posvecenost Amerike individualnim pravima
i nacionalnom suverenitetu mora biti izbalansirana. Ohrabrujuce
je Sto je Vrhovni sud poceo da prepoznaje vaznost uskladivanja
imigracionih praksi sa osnovnim idealima nacije. Sud je u nekim
slucajevima, poput Landon v. Plasencia (1982) i Zadvydas v. Davis
(2001), odredio prava na pravican postupak za neke negradane, kao
$to su povratni stalni stanovnici i oni koji se suocavaju sa dugotrajnim
pritvorom.* Ove odluke pokazuju da sudstvo postaje osetljivije na
principe iz Deklaracije o nezavisnosti, posebno na njenu potrebu za
zadtitom ,,neotudivih prava’, kao $to su ,Zivot, sloboda i teznja ka
sreci”.

Ovi uticaji se u pravnoj nauci nazivaju ,,fantomske norme”
- principi koji usmeravaju sudove ka tumacenjima koja su u skladu
sa univerzalistickom vizijom Deklaracije, iako ¢esto nisu izricito
navedeni.”® Ovi standardi ukazuju na sveobuhvatniji koncept pravde
i dostojanstva koji vodi savremenu ustavnu interpretaciju. Profesor
po imenu Hirosi Motomura primecuje da ¢ak i u oblastima koje su
obi¢no predmet zakonodavne diskrecije, ti principi tiho uti¢u na
odluke u vezi sa imigracijom. U sustini, ¢ak i ako ustavna pravila
direktno ne vaze, njihovi principi i dalje uti¢u na nacin na koji sudovi
tumace imigracione zakone.”' Deklaracija nezavisnosti i dalje deluje
kao moralni kompas, ¢ak i kada Ustav daje Saveznoj vladi znacajnu
kontrolu nad imigracionom politikom. Ona podstice SAD da
usvoje politike koje podrzavaju njihovu nepokolebljivu posvec¢enost
slobodi, pravdi i ljudskom dostojanstvu. Ovo naslede doprinosi
48 Ibid, 524.
49 Ibid, 533-534.
50 1bid, 538.
51 1bid, 506.
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globalnom ugledu Sjedinjenih Drzava kao nacije prilika i lidera u
unapredenju ljudskih prava. Univerzalni principi Deklaracije mogu
dalje usmeravati imigraciono zakonodavstvo ka inkluzivnosti kako
se pravni sistem razvija, jacajuci reputaciju zemlje kao gostoljubive i
moralno ispravne demokratije.

Deklaracija nezavisnosti imala je suptilan ali znacajan
uticaj na imigraciono pravo, sto je vidljivo kroz dosledne promene
u pravnoj interpretaciji. Prema akademicima, njeni univerzalni
principi i dalje sluze kao ,fantomske norme”, podsticuéi sudije
da Stite prava negradana i unapreduju pravdu.®> Uprkos cinjenici
da doktrina plenarnog ovlas¢enja i dalje postoji, postaje moguce
primeniti inkluzivniji i na pravima zasnovan pristup migraciji
zahvaljuju¢i proimigracionim idealima Deklaracije i njenom
naglasku na jednakosti. Dakle, iako je doktrina plenarnog ovlas¢enja
i dalje mo¢na, univerzalni principi Deklaracije nastavljaju da uticu
i ukazuju na postepeni prelazak ka inkluzivnijem, na pravima
zasnovanom okviru za imigraciju, koji potvrduje americki identitet
kao zemlje osnovane na slobodi, jednakosti i prilikama.

Imigraciona politika u 21. veku

Iako je Deklaracija nezavisnosti sastavljena kako bi
podrzala odvajanje americkih kolonija od Britanije, ona je ubrzo
stekla univerzalni karakter koji prevazilazi njen prvobitni politicki
cilj. Njeno proglasenje ,neotudivih prava” sluzilo je i kao kamen
temeljac za stvaranje Ustava SAD i kao vodic¢ za ljude koji traze
slobodu i prilike van svojih granica. Prema nau¢nicima, Deklaracija
je »proglasila principe ¢iji domet se proteze daleko izvan okolnosti
1776. godine”,” uticuci na ocekivanja ljudi koji su stigli na americko
tlo, kao i na americko samoprihvatanje. Ovi principi sluzili su kao
simboli¢ni poziv za imigrante, posebno krajem 19. i pocetkom 20.
veka. Masovna migracija bila je podstaknuta obecanjem SAD o
slobodi i jednakosti, $to je ovu zemlju izdvajalo od stroge klasne
strukture i monarhija Evrope. Prema Vajtu, fokus Deklaracije na
jednakost ,delovao je kao kulturni magnet”, uveravaju¢i milione

52 Ibid, 538.
53 1bid, 489
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imigranata da Amerika moze pruziti bolji Zivot zasnovan na
prilikama i pravdi** Ipak, rani imigracioni i drzavljanski propisi
nacije otkrivali su neusaglasenosti izmedu temeljnih principa i
politicke stvarnosti, uprkos univerzalistickoj viziji jednakosti i prava
Deklaracije nezavisnosti. Talasi migracije iz Evrope i Sire podstaknuti
su Deklaracijom, koja tvrdi da su ,svi ljudi stvoreni jednaki”, $to
je mnogim strancima ulivalo veru da su Sjedinjene Drzave mesto
prilika i slobode.”

Medutim, africki robovi, domorodacki narodi, a kasnije
i mnogi imigranti iz Azije prakti¢no su iskljuceni iz naturalizacije
kada je Kongres usvojio Zakon o naturalizaciji iz 1790. godine,
prvi savezni zakon koji je utvrdio pravila drzavljanstva, a koji je
ogranicio naturalizaciju na ,,slobodne bele osobe” dobrog moralnog
karaktera.”® Uprkos iskljuc¢enju, migranti su nastavili da dolaze
zbog simboli¢ne vrednosti slobode, jednakosti i teznje za srec¢om.
Ova pravna barijera pokazala je koliko su obecanja Deklaracije
mocna, iako je ona odrazavala ograniceno tumacenje toga ko moze
imati pristup tim pravima. Prema Frostu, kako je svaki novi talas
imigranata reinterpretirao znacenje pripadnosti zemlji izgradenoj
na retorici univerzalnih prava, ovaj paradoks - izmedu aspirativnih
ideala i restriktivne prakse — stvarao je dinami¢nu napetost koja je
vekovima oblikovala americku imigracionu politiku.””
Deklaracija nezavisnosti i dalje utice na pojmove jednakosti,
slobode i ljudskih prava. Njeni ideali, koji prikazuju sliku drustva
koje postuje zivot, slobodu i teznju ka sreci, motivisali su generacije
migranata da se presele u Sjedinjene Drzave u potrazi za prilikama.
Iako zakoni i politike povremeno nisu ispunjavali ove principe,
54 White, K. M. (2011). The Declaration of Independence and immigration in

the United States of America. Norteamérica, Revista Académica del CISAN-UN-
AM, 6(3), 211-228. https://doi.org/10.22201/cisan.24487228e.2011.3.151 pg. 215

55 Ibid, 219-220.
56 Cole, D. (2003). Are foreign nationals entitled to the same constitutional

rights as citizens? Thomas Jefferson Law Review, 25(2), 367-388. https://scholar-
ship.law.georgetown.edu/facpub/297
57Frost, A. (2016). Independence and immigration. Southern California

Law Review, 89, https://southerncalifornialawreview.com/wp-content/up-
loads/2018/01/89_485.pdf
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Deklaracija i daljesluzi kao simboli¢an priru¢nik koji oblikuje
rasprave o socijalnoj pravdi, imigraciji i gradanskim pravima.
Prema nauc¢nicima, njen univerzalni diskurs i dalje privlaci ljude iz
celog sveta i jaca ideju da su Sjedinjene Drzave zemlja izgradena na
obecanju jednakosti i slobode.
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Abstract

The Declaration of Independence, adopted in 1776, stands as one
of the most influential political documents in modern history.! In
order to defend the American colonies’ independence from British
authority, its most enduring assertion—that all people are “endowed
by their Creator with certain unalienable Rights, that among these
are Life, Liberty, and the pursuit of Happiness™ was first put forth.
However its principles soon went beyond that particular instance,
becoming a universal representation of liberty, respect, and human
rights. Rooted in Enlightenment thought and colonial experience, the
Declaration justified breaking from Britain—but its most powerful
and lasting idea was that “all men are created equal” It also served
as a beacon for people worldwide who were fleeing oppression,
poverty, and persecution. Over the centuries, these ideals have
inspired countless migrants to seek a new life in the United States.
For them, the United States represented more than just a destination;
it was a promise of opportunity and protection. This essay examines
how the fundamental principles of the Declaration—specifically,
its emphasis on life, liberty, and the pursuit of happiness—have
influenced immigration to the US over the years.

1 United States Department of State. (n.d.). The Declaration of Independence,
1776. Office of the Historian . https://history.state.gov/milestones/1776-1783/
declaration#:~:text=By%20issuing%20the%20Declaration%200f,colonists %20
motivations%20for%20seeking%20independence.

2 Gwinnett, B., Hall, L., & Walton, G. et. al, (2025, August 7). Declaration of
independence: A transcription. National Archives and Records Administration.
https://www.archives.gov/founding-docs/declaration-transcript
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Introduction:

The Declaration of Independence, adopted on July 4, 1776, emerged
from a period of profound unrest and revolutionary thought.
Drafted primarily by Thomas Jefferson, it articulated the American
colonies” justification for breaking away from British rule. The
Declaration, which was based on Enlightenment principles, claimed
that all people have “unalienable Rights,” such as “Life, Liberty, and
the Pursuit of Happiness,” and that the consent of the governed
gave governments their legitimacy. Although its initial goal was to
mobilise support for independence, its message had an impact well
beyond its immediate setting. The Declaration evolved into a symbol
for those seeking freedom and opportunity as well as a representation
of universal human rights. This essay argues that the Declaration’s
core ideals served not only as a symbolic promise but also a practical
inspiration for migration to the United States. The expectation that
these rights will be fulfilled has attracted people from all over the
world to the United States from the colonial era to present day. This
essay will demonstrate how the Declaration influenced America’s
reputation as a land of hope by providing a historical overview,
analysing significant political leaders, examining the experience of
immigrants, and analysing constitutional developments. Central to
this discussion will be the case of Yick Wo v. Hopkins, a landmark
decision that tested whether the nations founding ideals truly
extended to immigrants.
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The Universal Appeal of the Declaration of Independence

The Declaration of Independence has influenced the world
more than any other American document. Since it was the first to use the
name the United States of America, the Declaration has been essential
to American history. In this way, it served not only as the nation’s birth
certificate but also as its first immigration law.’ Its language introduced
a revolutionary vision of government rooted in universal human rights.
The Declaration was initially a direct response to particular complaints
against British authority before it could come to represent freedom and
migration. King George IIT’s anti-immigration policies, which frustrated
the colonies more and more over the middle of the 18th century, are
one of the crucial factors that led to the American Revolution. British
regulations had started to impede colonial attempts to draw immigrants
by the 1760s and early 1770s, which stunted the New World’s economic
growth and population expansion. In his Summary View of the Rights
of British America, published in 1774,Thomas Jefferson expressed his
extreme disapproval of these limitations and denounced the King for
stopping people from leaving their home nations and founding new
civilisations in America. Two years later, in 1776, this sentiment was
incorporated into the Declaration of Independence, where Jefferson
specifically named the King’s attempts to “prevent the population of
these States™ by “obstructing the Laws for Naturalisation of Foreigners™
and “refusing to pass others to encourage their migrations hither”” as

3 Frost, A. (2016). Independence and immigration. Southern California Law
Review, 89, pg, 489. https://southerncalifornialawreview.com/wp-content/up-

loads/2018/01/89_485.pdf

4 Jefferson, T. (1774). A Summary View of the Rights of British America. The
Avalon Project. Yale Law School .https://avalon.law.yale.edu/18th _century/jeft-

summ.asp
5 Frost, A. (2016). Independence and immigration. Southern California Law
Review, 89, pg, 489. https://southerncalifornialawreview.com/wp-content/up-
loads/2018/01/89_485.pdf pg. 490

6 Ibid,490.
7 Ibid, 490.
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one of his “injuries and usurpations.”® These immigration limits were
viewed as infringements on colonial autonomy and inherent rights,
not only disagreements over policy. America would redefine political
membership as a result of this ideological split over immigration
control, which would also serve as one of the impetus for the country’s
declaration of independence. The Declaration essentially redefined
political membership for the colonies by announcing a break with
Britain and developing new national allegiances. It turned British
subjects into citizens of the United States and established the principles
of an inclusive democracy based on consent rather than heritage. In a
symbolic sense, the act of declaring independence itself constituted
an act of immigration, giving up one sovereign identity to join a new
political group. Scholars have interpreted this symbolic rebirth as setting
the first philosophical and legal precedent for an immigrant-friendly
country.’

8 Ibid, 490.
9 Ibid, 490.
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Natural Rights, Universal Ideals, and the Foundations of Migration

Thomas Jefferson played a pivotal role in shaping the ideals
embedded in the Declaration of Independence, particularly the
notion that migration is a fundamental human right in his 1774
pamphlet, A Summary View of the Rights of British America,
Jefferson articulated this belief before the Declaration was adopted™.
He claimed that people had the inalienable right “to depart from the
country in which chance, not choice, has placed them, of going in
quest of new habitations, and of there establishing new societies.”"!
This powerful notion, that people are free to pursue liberty abroad
and are not constrained by geography or place of birth, established
the ideological framework for a new conception of America as a
haven for those seeking freedom and a better life or in other words a
country that would eventuallybecome a global symbol of opportunity,
hope, and a pursuit for happiness. With its universalist wording,
the Declaration itself reinforced and broadened this concept. The
statement asserts that “all men are created equal” and that they are
“endowed by their Creator with certain unalienable Rights,” such as
“Life, Liberty, and the pursuit of Happiness.” It further states that
governments obtain “their just powers from the consent of the
governed” in order to protect these rights. Importantly, this rhetoric
was not limited to individuals with legal or political standing; the
Declaration did not differentiate between citizens and noncitizens—
or could not, since it was ratified in 1776, before the concept of a U.S.
citizen existed.'? Instead, it established a philosophical and moral
framework that went beyond national boundaries and political
classifications, reaffirming the rights that every human being has just
by virtue of their existence. Generations of immigrants who regarded
moving to the United States as their own shot at freedom and dignity
were inspired by this universalism, which laid the conceptual
foundation for extending the promise of rights and opportunity
beyond future U.S. citizens. Together, Jefferson and the Declaration

10 Ibid, 493.

11 Ibid, 493.
12 1bid, 493.
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of Independence established the United States as a beacon for those
wishing to start over as well as a breakaway nation by claiming the
right to self-determination and the natural right to migrate, with this
framework, the Declaration of Independence became an enduring
source of motivation for immigration to the United States.

The Declaration of Independence offers the moral and philosophical
framework upon which constitutional ideas were based, even though
the U.S. Constitution is seen as the country’s ultimate legal framework.
Despite being more legalistic and structured, the Constitution
frequently refers to “persons” rather than “citizens,” especially in the
Bill of Rights, implying that many of its guarantees are applicable
to everyone under U.S. authority.”” The universalist theme of the
Declaration, which holds that “all men are created equal” and have
“unalienable Rights” to “Life, Liberty, and the Pursuit of Happiness,”
has guided the evolution of constitutional interpretation. Previous
Supreme Court rulings like Yick Wo v. Hopkins (1886), in which the
Court reaffirmed that all Americans are entitled to constitutional
rights regardless of their citizenship or country, are clear examples
of this effect'*. This pivotal case will be covered in greater detail later
in the paper to show how the principles of the Declaration have
influenced American immigration law.

13 Ibid, 492.
14 1bid, 497
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The Declaration’s Philosophical Roots and Global Reach

The Founders believed that legitimate government is based
on the consent of the governed and exists primarily to protect
individuals’ natural rights. They embraced theidea ofasocial contract,
in which citizens and government share mutual responsibility for
preserving liberty and justice. One of the pillars of the American
political system is the concept of the social contract. This concept
refers to the idea that the state exists solely to serve the will of the
people, since the people are the source of all political power the state
holds. This power can be granted or withheld by the people."

The Declaration argued that when a government becomes
destructive of these rights, citizens have not only the right but the duty
to alter or abolish it.'* Citing a “long train of abuses” by King George
I1I, the Founders justified independence as a necessary response to
the violation of their fundamental human rights. They also believed
that explaining this decision to the world was a moral obligation,
grounded in a “decent respect to the opinions of mankind.”"” These
ideas not only laid the foundation for American democracy but
also echoed across borders, helping to shape modern international
human rights discourse.

Additionally, the Declaration’s impact quickly transcended
international borders and influenced comparable founding texts in
other nations. Jeffersonian principles were specifically referenced in
France’s Declaration of the Rights of Man and of the Citizen (1789),
which echoes America’s “self-evident” truths in its preamble, which

states that “men are born and remain free and equal in rights”*®

15 Kelly, M. (2025, April 28). The social contract and its impact on American pol-
itics. ThoughtCo. Retrieved August 24, 2025, from https://www.thoughtco.com/
social-contract-in-politics-105424

16 National Archives and Records Administration. (n.d.). Declaration of Inde-
pendence: A transcription. National Archives. Retrieved August 24, 2025, from
https://www.archives.gov/founding-docs/declaration-transcript

17 Ibid.

18 Elysee. (2012, November 16). The Declaration of the Rights of Man and of the
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The initial draft was penned by the Marquis de Lafayette with the
assistance of Thomas Jefferson, and it was presented to the French
National Assembly just days before the Storming of the Bastille.”
Although individuals like Emmanuel Joseph Sieyes and the Comte
de Mirabeau finished the final draft, it was later included in the
French Constitution of 1791 and established the foundation for
democratic reform by attempting to abolish monarchy and uphold
people’s sovereignty.® This document, which was greatly influenced
by the American Declaration, became a model for the UN’s Universal
Declaration of Human Rights and influenced the global discourse
on human rights.* Ho Chi Minh, who served as the founder and
first president of the Democratic Republic of Vietnam used the
exact words in Vietnams 1945 proclamation of independence,
beginning with “All men are created equal,” to establish national
self-determination and make a case for international recognition
decades later in Asia.*

Foundations of Immigration: Naturalization, Citizenship, and
the Mixed Legacy of Colonial Migration A brief history of the
U.S. Immigration Policy

The complicated dynamics of colonial rule, forced migration,
and changing ideas of political membership are the foundation of the
history of American immigration, which dates back long before the
United States was founded. European mercantilist nations, particularly
Great Britain, regulated immigration, naturalisation, and political and

Citizen. elysee.fr. https://www.elysee.fr/en/french-presidency/the-declaration-of-
the-rights-of-man-and-of-the-citizen

19 American Battlefield Trust. (n.d.). Lafayette’s draft of the Declaration of

the Rights of Man and of the Citizen.https://www.battlefields.org/learn/prima-
ry-sources/lafayettes-draft-declaration-rights-man-and-citizen

20 Ibid.

21 Ibid.

22 Menand, L. (2019, July 4). The Declaration heard around the world. The New
Yorker. https://www.newyorker.com/news/daily-comment/the-declaration-
heard-around-the-world
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economic participation between 1607 and 1776.” Naturalisation laws in
the British colonies were frequently more lenient than those in the home
country; in order to draw in settlers, colonial governments offered land,
debt relief, and quick naturalisation. Nonetheless, starting in 1700, the
British Parliament started to restrict colonial power over naturalisation,
which led to the Plantation Act of 1740, which placed more stringent
requirements and religious examinations on foreigners wishing to
become citizens of England after seven years of residency.* Through the
process of naturalisation, immigrants,mostly Protestants from Europe,
became British subjects and were granted rights like land ownership,
voting , holding public office, and lawfully conducting business. It
was significant because colonial legal, economic, and political life was
exclusively open to British subjects.

Parliament also restricted colonial naturalisation by 1773,
which exacerbated colonial frustrations. The King had “endeavoured
to prevent the population of these States; for that purpose obstructing
the Laws for Naturalisation of Foreigners; refusing to pass others to
encourage their migrations hither;’” according to Jefferson’s later
writing in the Declaration of Independence. The colonies’ conception
of independence and self-governance had become heavily reliant on
immigration and naturalisation, as evidenced by this direct critique
of King George III. The colonies’ right to prosper and govern their
own fate was violated by the King’s restrictions, which were viewed as
more than merely administrative hassles. Therefore, the Declaration
was a strong defence of free migration and self-determined nation-
building in addition to being a public declaration of independence.

There were two different types of migration throughout
the colonial era: forced migration and voluntary migration. Some
immigrants were taken to the colonies against their will, but many
came in search of economic opportunity, affordable land, and

23 Baxter, A. M., & Nowrasteh, A. (2021, August 3). A brief history of U.S. immi-
gration policy from the colonial period to the present day (Policy Analysis No. 919).
Cato Institute. https://doi.org/10.36009/PA.919 Pg. 2

24 1bid, 2.

25 HistoryHome. (2016, January 12). The American Declaration of Independence:
4 July 1776. https://www.historyhome.co.uk/c-eight/america/decind2.htm
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religious freedom. Under British law, about 50,000 prisoners were
sent to North America, frequently opting for forced relocation
rather than execution.” Even worse, more than 388,000 Africans
were enslaved and forced into servitude in the colonies.” Despite
being a form of migration in theory, slavery was such a severe and
dehumanising experience that it defies easy classification in migratory
narratives. However, both of these legacies of aspiration and exclusion
influenced the demographic underpinnings of America and hinted
at the nuanced role that migration would play in defining freedom.

Following independence, one of the earliest questions the new
nation faced was how to define citizenship. Jus soli (the right of the
soil), jus sanguinis (the right of blood), and promised allegiance—a
distinctive American understanding in which allegiance and
voluntary civic engagement constituted a route to full membership
in the nation—were the three fundamental concepts that arose.”® The
Founders stressed in the early years following the Declaration that a
persons civic identity would be determined by their allegiance rather
than their place of birth or ancestry. Citizenship became an issue of
deliberate political alignment as the new nation worked to unite and
defend itself.”

Despite this inclusive foundation, some Founding Fathers
expressed concerns about the cultural and social makeup of the new
nation. They were skeptical due to cultural, linguistic and religious
differences. Nonetheless, Thomas Jefferson offered an alternative
more liberal perspective, in which Jefferson felt that the United
States needed to welcome immigrants in order to quickly increase
its population if it was to develop and thrive. As he stated, “the
present desire of America is to produce rapid population, by as
great importations of foreigners as possible”* By providing workers,

26 Baxter, A. M., & Nowrasteh, A. (2021, August 3). A brief history of U.S. immi-
gration policy from the colonial period to the present day (Policy Analysis No. 919).
Cato Institute. https://doi.org/10.36009/PA.919 Pg. 3

27 Ibid, 3.
28 Ibid, 4.
29 Ibid. 4.
30 Ibid, 5.
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cultivating the vast tracts of land, and collecting taxes to help pay off
the nation’s debts, Jefferson and other advocates of free immigration
thought that increasing the population would aid in the country’s
growth. This harmony between transparency and prudence was
also represented in the U.S. Constitution. Importantly, it did not
explicitly provide the federal government the ability to control
immigration. Instead, it allowed the government the power to create
a “uniform rule of naturalisation” under Article I, Section 8. This
meant that immigration was first left to individual states, resulting in
a decentralised system where local policies dictated who may settle
inside each state, even while Congress controlled naturalisation and
the path tocitizenship.” Thisdistinctionis essential to comprehending
the early American approach: admission and settlement decisions
remained localised, while the path to citizenship was governed by the
federal government. The fact that the Founders prioritised expanding
the country over cultural diversity is an obvious representation of
their priorities. The new republic needed more people to settle
its land, develop its resources, and strengthen the economy. This
practical need to expand the population often outweighed other
worries and resulted in policies that encouraged immigration,
helping to build Americas image as a land of opportunity and
fresh beginnings.”> However, a number of early American leaders
held the view that everyone residing in the United States should be
entitled to the rights outlined in the Constitution, not just citizens.
Democratic-Republicans, who maintained that immigrants who
had not yet obtained U.S. citizenship, or noncitizens, should likewise
be protected under American law, were particularly fond of this
theory. They noted that rather than only referring to “citizens,” the
Constitution and the Declaration of Independence both utilize
general phrases like “people” and “persons”** This wording made it
very evident that everyone, regardless of legal status, was entitled
to fundamental rights like life, liberty, and the pursuit of happiness.

31 Ibid,5.
32 1bid, 6.
33 Ibid,5.
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James Madison, who is frequently referred to as the
“Father of the Constitution” due to his significant contribution
to the draughting of the Constitution and the Bill of Rights, was
one of the most ardent proponents of this concept.’ Madison felt
that noncitizens shouldn’t be treated unfairly by the government
just because they weren’t born in the United States. He cautioned
that depriving noncitizens of their rights might result in power
abuse and repression by the government. Madison believed that
in order to preserve freedom and stop the government from
treating individuals unfairly, it was crucial to grant rights to
everyone, not just citizens.” Building on Madison’s logic, the
United States’ larger legal tradition upheld the idea that everyone
living in the nation was entitled to the same fundamental rights,
not just citizens. The Declaration of Independence’s universal
claims that “all men are created equal” and possess “unalienable
Rights,” such as “Life, Liberty, and the pursuit of Happiness,’
are directly reflected in this idea. This idea was strengthened by
the U.S. Constitution, which granted citizens just a limited set
of rights, namely the ability to vote and run for federal office,
but leaving all other rights unrestricted.’ Freedom of expression
applied universally and equally to all Americans during Madison’s
presidency, regardless of whether the speech came from the
general public or the media.”” Madison opposed restricting free

34 Morgan, Richard E., “Book Review: James Madison: The Founding Father. by
Robert Allen Rutland; James Madison on the Constitution and the Bill of Rights.
by Robert J. Morgan; the Last of the Fathers: James Madison and the Republican
Legacy. by Drew R. McCoy”” (1990). Constitutional Commentary. 882. https://
scholarship.law.umn.edu/concomm/882 pg.187

35 Baxter, A. M., & Nowrasteh, A. (2021, August 3). A brief history of U.S. immi-
gration policy from the colonial period to the present day (Policy Analysis No. 919).
Cato Institute. https://doi.org/10.36009/PA.919 pg. 6.

36 Cole, D. (2003). Are foreign nationals entitled to the same constitutional
rights as citizens? Thomas Jefferson Law Review, 25(2), 367-388. https://scholar-
ship.law.georgetown.edu/facpub/297 pg. 370

37 Gaughan, A. J. (2020). James Madison, Citizens United, and the constitution-
al. American University Law Review, 69(5), 1161-1200 https://digitalcommons.
wcl.american.edu/cgi/viewcontent.cgi?article=2165&context=aulr pg. 1491
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speech to particular groups or identities because he understood
that doing so may be a risky tool for governmental abuse, just
as he argued that rights must extend to noncitizens under U.S.
jurisdiction.

Furthermore, the Fifth and Fourteenth amendment refer to
“persons “ rather than “citizens,” which guarantees that basic rights
like equal protection and fair process are applicable to everyone
under U.S. jurisdiction.”® Moreover, “the accused” are granted rights
related to criminal trials, including; public trial, a trial by jury, legal
representation, and the ability to confront accusers. It is under these
amendments that “the people” are granted freedoms of expression,
religion, and privacy”® The Supreme Court has consistently
maintained the position, stating that the Due Process Clause
protects everyone, including noncitizens, regardless of whether their
presence is legal or illegal, and that the Equal Protection Clause
applies to “all persons within the territorial jurisdiction, without
regard to differences of nationality”* In the end, American law
adopted Madison’s perspective, which emphasised that those who
owe adherence to American laws should get their protections in
exchange. “Aliens are not more parties to the laws, than they are
parties to the Constitution; yet it will not be disputed that as they
owe, on one hand, a temporary obedience, they are entitled, in
return, to their protection and advantage”* Americas distinctive
position as a destination where rights are linked to personality rather
than birthplace was made possible by this legal system, which was
founded on the Declarations natural rights doctrine. It emphasised the
notion that human nature is the foundation of fundamental rights in the
United States, a legacy that has continued to motivate migration.

38 Cole, D. (2003). Are foreign nationals entitled to the same constitutional
rights as citizens? Thomas Jefferson Law Review, 25(2), 367-388. https://scholar-
ship.law.georgetown.edu/facpub/297 pg. 370

39 1bid, 371
40 Ibid, 372
41 Ibid, 371
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This early commitment to upholding the rights of noncitizens
demonstrated that the United States was viewed as a country where
foreigners receive fair and respectable treatment. It contributed to
the perception of America as a free country where anyone, from
anywhere in the world, could seek a better life. Later on in American
legal history, this idea of protecting noncitizens would emerge as a
crucial concern, particularly in situations when immigrants battled
for their rights. The Supreme Court case Yick Wo v. Hopkins, which
will be covered in the next section, is a significant illustration of this.
It demonstrates how the Declaration of Independence’s guarantees of
equality, liberty, and life were upheld in court, even by non-citizens.

“Yick Wo V. Hopkins” The Declaration’s Practice

The Supreme Court decision Yick Wo v. Hopkins (1886) is
one of the most important instances of how the principles of the
Declaration of Independence were converted into legal protections for
noncitizens. In this case, the Court addressed whether noncitizens—
specifically Chinese immigrants—were entitled to constitutional
protections under the Fourteenth Amendment. In Yick Wo wv.
Hopkins, 118 U.S. 356 (1886)** The plaintiffs contested a San Francisco
ordinance that, albeit being facially neutral, discriminated against
individuals of Chinese heritage by essentially prohibiting them from
running launderettes. The fourteenth amendment to the constitution
states the following: “Nor shall any State deprive any person of life,
liberty, or property without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws”* This
interpretation reflects the universalist philosophy first adopted in the
Declaration of Independence, which states that “all men are created
equal” and are “endowed by their Creator with certain unalienable

42 Yick Wo v. Hopkins, 118 U.S. 356 (1886) https://supreme.justia.com/cases/
federal/us/118/356/

43 National Archives and Records Administration. (n.d.). 14th Amendment to the
U.S. Constitution: Civil Rights (1868). https://www.archives.gov/milestone-docu-
ments/14th-amendment
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»

Rights,” including “Life, Liberty, and the pursuit of Happiness™* In
Yick Wo, the Court explicitly cited these principles, stressing that
citizenship status did not limit fundamental rights. According to
the court, the discriminatory rule denied the Chinese laundromat
owners “the means of living,”* depriving them of their “fundamental
rights to life, liberty, and the pursuit of happiness.”

Experts in law concur that the Supreme Court based its
ruling in the Yick Wo case on the Declaration of Independence’s
concept of equality. The Court used or relied on the Declaration’s
well-known statement—"all men are created equal”—to demonstrate
why the U.S. Constitution should protect everyone, not just citizens,
according to Amanda Frosts article titled Independence and
Immigration. In essence, the idea that noncitizens should likewise
have legal protection regardless of their origins or immigration status
was supported by the Declaration’s pledge of equality.*® The Yick
Wo V. Hopkins established the precedent for courts subsequently
acknowledging that noncitizens also have constitutional rights. The
Supreme Court made it clear in this decision that the Constitution
protects “all persons,” not just citizens of the United States, according
to Amanda Frost. This aligned with the Declaration of Independence’s
central tenet that everyone, not just members of particular groups,
should have freedom and rights.*”’

This decision in Yick Wo was not a one time occurrence, but set
the tone for future cases. The same logic was applied in subsequent

44 U.S. National Archives and Records Administration. (n.d.). Declaration of
Independence: A transcription. https://www.archives.gov/founding-docs/declara-

tion-transcript

45 Frost, A. (2016). Independence and immigration. Southern California
Law Review, 89, https://southerncalifornialawreview.com/wp-content/up-
loads/2018/01/89_485.pdf pg. 498

46 Ibid, 523.
47 1bid, 523.
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court proceedings. For instance, Plyler v. Doe (1982) was another
significant case that upheld the principles of the Declaration of
Independence for noncitizens. A Texas statute that attempted to deny
undocumented children free public education was overturned by
the Supreme Court in this case. The Court rejected Texas” argument
that undocumented immigrants were not “persons” as defined by
the Fourteenth Amendment. Undocumented immigrants, including
children without legal status, are nevertheless “persons” with the
right to equal protection under the law, according to the nine justices.
Justice William J. Brennan Jr., a prominent Supreme Court Justice
known for his strong support of individual rights and civil liberties,
authored the majority opinion in Plyler v. Doe to which he stated
“Whatever his status under the immigration laws, an alien is surely a
‘person’ in any ordinary sense of that term” *® To put it briefly, Yick
Wo v. Hopkins laid the groundwork and contributed to ensuring
that the Declaration’s guarantees of life, liberty, and happiness
extend beyond U.S. citizens to all Americans. The United States is
regarded globally as a nation where everyone, even immigrants, can
live freely because of this principle, which became a fundamental
component of American law. Examining the Declarations wider
impact on American immigration law, particularly the progressive
deterioration of the plenary authority doctrine—where courts
have traditionally given Congress vast discretion over immigration
restrictions—begins with this legal precedent.

The Evolving Role of the Declaration: Toward a More Inclusive
Constitutional Vision

Although the constitutional rights of noncitizens living
within the United States have long been acknowledged by the legal
system, the treatment of those attempting to join the nation has
taken a different legal course. Under the so-called plenary power
doctrine, the federal government has historically had extensive
control over decisions pertaining to the admission and deportation

48 1bid, 500.
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of noncitizens. This power has occasionally led to a different level of
constitutional protection for people who are on the verge of entering
the United States than for those who are already there*. But rather
than being a contradiction, this illustrates how Americas devotion to
individual rights and national sovereignty must be balanced.

Encouragingly, the Supreme Court has begun to recognize
the importance of aligning immigration practices more closely with
the nation’s founding ideals. The Court granted due process rights to
some noncitizens, such as returning permanent residents and those
facing extended imprisonment, in instances like Landon v. Plasencia
(1982) and Zadvydas v. Davis (2001).* These decisions show that the
judiciary is becoming more sensitive to the principles outlined in the
Declaration of Independence, particularly its need for the defence
of “unalienable Rights,” such as “Life, Liberty, and the Pursuit of
Happiness.”

These impacts are referred to by legal academics as “phantom
norms —principles that direct courts towards interpretations
that align with the universalist vision of the Declaration, even
though they are not often stated openly.” These standards point
to a more comprehensive conception of justice and dignity that
guides contemporary constitutional interpretation. A Professor
by the name Hiroshi Motomura notes that even in fields that are
customarily subject to legislative discretion, such principles quietly
influence immigration decisions. Basically even if the constitutional
rules do not directly apply, their principles still influence how courts
interpret the immigration laws.>> The Declaration of Independence
still acts as a moral compass even if the Constitution gives the federal
government considerable control over immigration policy. It pushes
the US to adopt policies that uphold its unwavering dedication to
liberty, justice, and human dignity. This legacy contributes to the

49 Ibid, 524.
50 Ibid, 533-534.
51 Ibid, 538.
52 1bid, 506.
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United States’ global reputation as a nation of opportunity and aleader
in advancing human rights. The Declaration’s universal principles
may further direct immigration legislation towards inclusivity as
the legal system develops, strengthening the nation’s reputation as a
hospitable and morally upright democracy.

The Declaration of Independence has had a subtle but
significantimpact on immigration law, as evidenced by this consistent
change in legal interpretation. According to academics, its universal
principles still serve as “phantom norms,” urging judges to uphold
the rights of noncitizens and advance justice.” Notwithstanding the
fact that plenary power doctrine is still in place, a more inclusive
and rights-based approach to migration is becoming possible as a
result of the Declaration’s pro-immigration ideals and emphasis
on equality. Therefore, even though plenary power is still a potent
doctrine, the Declaration’s universal principles continue to have
an impact and indicate a slow transition towards a more inclusive,
rights-based framework for immigration that reaffirms Americas
identity as a country founded on liberty, equality, and opportunity.

Immigration Policy in the 21st century

It is evident to say that although the Declaration of
Independence was drafted to support the American colonies’
separation from Britain, it soon acquired a universal quality
that went beyond its original political intent. Its declaration of
“unalienable rights” served as both the cornerstone for the creation
of the US Constitution and a guide for people looking for freedom
and opportunity outside their borders. According to scholars, the
Declaration “announced principles whose reach extended well
beyond the circumstances of 1776,”>* influencing the expectations of
people who arrived on American soil as well as the American self-
identity. These principles served as a symbolic call for immigrants,
especially in the late 19th and early 20th centuries. Mass migration

53 Ibid, 538.
54 1bid, 489
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was fuelled by the United States’ promise of liberty and equality,
which set it apart from the strict class structures and monarchs of
Europe. According to White, the Declaration’s focus on equality
“acted as a cultural magnet,” persuading millions of immigrants that
America could provide a better life based on opportunity and justice.”
Nonetheless, the nation’s early immigration and citizenship rules
exposed the inconsistencies between the foundational principles and
political reality, notwithstanding the Declaration of Independence’s
universalist vision of equality and rights. Waves of migration from
Europe and beyond were spurred by the Declarations assertion
that “all men are created equal,” which led many foreigners to see
the United States as a place of opportunity and freedom.** However,
enslaved Africans, Indigenous peoples, and later large numbers of
immigrants from Asia were effectively excluded from naturalisation
when Congress passed the Naturalisation Act of 1790, the first
federal law to establish citizenship rules, which limited naturalisation
to “free white persons” of good moral character.”” Despite being
excluded, migrants continued to migrate because of the symbolic
value of liberty, equality, and the pursuit of happiness. This legal
barrier demonstrated how powerful the Declaration’s promises were,
even though it reflected a limited interpretation of who could access
them. According to Frost, as each new wave of immigrants challenged
and reinterpreted what it meant to belong in a country built on the
rhetoric of universal rights, this paradox—between aspirational ideals
and restrictive practice—created a dynamic tension that shaped U.S.
immigration policy for centuries.

55 White, K. M. (2011). The Declaration of Independence and immigration in
the United States of America. Norteamérica, Revista Académica del CISAN-UN-
AM, 6(3), 211-228. https://doi.org/10.22201/cisan.24487228e.2011.3.151 pg. 215
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The Declaration of Independence still influences concepts of equality,
freedom, and human rights. Its ideals, which present a picture of a
society that upholds life, liberty, and the pursuit of happiness, have
motivated generations of migrants to migrate to the United States
in search of opportunities. Despite the fact that laws and policies
have occasionally failed to live up to these principles, the Declaration
continues to serve as a symbolic manual that shapes discussions on
social justice, immigration, and civil rights. According to scholars,
its universal discourse keeps drawing people from all over the world
and strengthens the idea that the United States is a country built on
the promise of equality and liberty.
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Uvod

»Postoji elektri¢na Zica u Deklaraciji koja povezuje srca patriotskih
i slobodoljubivih ljudi u jedno i koja ¢e povezivati ta patriotska srca
sve dok ljubav prema slobodi postoji u mislima ljudi $irom sveta’,
rekao je Abraham Linkoln.'

Sveprozimajudi koncept jednakosti, koji je ukorenjen u Deklaraciji
nezavisnosti, stoji kao ideal koji je oblikovao politicku misao,
inspirisao generacije i drustvene pokrete i podstakao nastojanja da
se elimini$e nepravda, nastavljaju¢i da zahteva priznavanje prava.
U ovom eseju analiziracemo pomenuti politicki, filozofski i bazi¢ni
dokument koji je postavio ideoloske osnove koje su duboko uticale
na klju¢ni pravni razvoj kako globalno tako i nacionalno. Iako nikada
nije kodifikovana kao zakon, Deklaracija ima ogroman simbolicki i
moralni autoritet.

Naredna diskusija istrazuje njen doprinos pravnom sistemu, dok
razmatra i njene nedostatke i izvesnu hipokriziju glavnog autora.”
Uze¢emo u obzir stavove nekoliko teoreticara i autora koji nude
razli¢ita tumacenja kako bi se dodatno ispitala slozenost akta.

Znacajan aspekt obrade ove teme jeste sustina samog principa
jednakosti, koji je jedna od osnova akta, a tumacen je na razlicite
nacine. Ovaj esej tvrdi da, ¢ak i unutar kontradikcija i osporavanog
pretvaranja, genijalnost dokumenta lezi u sadrzaju reci koje su
dosegle viziju vecu nego $to je to kontekst dopustao. Dokument i
njegova reinterpretacija pokrenuli su, kroz pravne, drustvene i
globalne pokrete, neosporiv napredak u prosirivanju znacenja i moci
jednakosti. Klju¢no je prepoznati da je Deklaracija nezavisnosti

1 From “Electric Cord” Speech (1858), in Lincoln, The Collected
Works of Abraham Lincoln, Vol. II, ed. Roy P. Basler (New Bruns-
wick, NJ: Rutgers University Press, 1953), 499-500.

2 Thomas Jefferson: Hero or hypocrite. (2021, December 22). [Video].
History Talks! Retrieved December 22, 2021, from https://www.youtube.
com/watch?v=I5hGnBxBIx0
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predstavljala nevideni politicki manifest samoupravljanja i slobode.
Uticala je na ustavni napredak i kampanje za slobodu, $to je dovelo
do uspostavljanja legitimne vlade po prvi put. Da bi se u potpunosti
shvatila vaznost i naslede Deklaracije, neophodno je pratiti njeno
istorijsko poreklo i ispitati kako su njeni principi tumaceni,
osporavani i transformisani tokom vremena.

Pozadina i znacaj

Sukob sa Velikom Britanijom zbog njenih imperialistickih stavova,
oporezivanja i politike granica bio je okida¢ drustvenih promena i
otpora americkih kolonija. Bes koji je rastao zbog ogranicenja trgov-
ine, potkopavanja kolonijalnih pravnih interesa zajedno sa mesan-
jem u lokalne vlade proizveo je odbojnost pokoravanja autoritetu
britanske Krune. Opoziciju su pruzale neformalne samouprave,
Kontinentalni kongres, koji je koordinisao bojkot, kao i obic¢ni
gradani, pamfletisti i pisci, koji su zapoceli ¢in revolucije. Nije sluca-
jnost $to je Abraham Linkoln opisao Deklaraciju nezavisnosti kao
»ukor i kamen spoticanja tiraniji”’

Nacrt dokumenta napisao je Tomas Dzeferson, tre¢i predsednik Sjed-
injenih Americkih Drzava, i predlozio ga Kongresu 1776. godine. Akt
je prvenstveno usvojen kako bi se trinaest americkih kolonija odvoji-
lo od politickog uticaja Velike Britanije, praceno Zeljom da se sprove-
du tri osnovna principa kao idealisticki prikaz americkog verovanja. U
vreme usvajanja postojao je kontrast u odnosu na tadasnje monarhi-
jske i kolonijalne sisteme. Dakle, Deklaracija je smelo osporila vekovne
tradicije i poimanja bozanskog prava i aristokratske vlasti, a ujedno po-
kazala ¢istu politicku hrabrost svojih autora. Stavise, njihov snazan stav
ohrabrio je americke kolonije i prosirio se na Evropu i druge krajeve kao
inspiracija za revoluciju.

3 Greenspan, J. (2025, May 28). How the Declaration of Independence Was
Printed—and Protected | HISTORY. HISTORY. https://www.history.com/
articles/declaration-independence-printed
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Prvi rukopis Deklaracije $tampan je u dvesta primeraka nakon $to ga je
odobrio Drugi kontinentalni kongres. Medutim, po$to na njima nije bilo
potpisa delegata i koris¢en je jednostavan font, zapocet je mukotrpan rad
na novoj verziji, koja e biti napisana na Zivotinjskoj kozi i sadrzati pot-
pise svih delegata koji su odobrili akt. Iako bilo protivljenja nekih del-
egata, veruje se da je posao dovrsio pisar Timoti Matlak do 2. avgusta,
sa svih pedeset Sest potpisa. Dokument je ¢uvan na vise mesta: najpre u
Filadelfiji, a zatim u Baltimoru, Nju Dzerziju, Merilendu, Vasingtonu i
dalje, zbog britanskih pretnji i mnogih ratova. Usled ¢estog premestanja
i odmotavanja, naborao se, umrljao i izbledeo. Izlagan je na raznim izlo-
zbama, kao $to je Stogodi$nja izlozba u Dvorani nezavisnosti, a sva ta
kretanja uticala su na mastilo i ucinila ga starim i pozutelim. Kako bi se
dokument sacuvao za buduce generacije, danas se nalazi u Kongresnoj
biblioteci, zasticen od svetlosti i zagadenja vazduha.

Deklaracija tvrdi da su svi pojedinci stvoreni jednaki i da poseduju
urodena, neotudiva prava i upucuje na to da je, kada vlada prekrsi ta
prava, duznost naroda da je promeni ili ukine i postavi novu, koja ¢e
delotvornije zastititi njegovu dobrobit.*

Ovi ideali prozimali su strukturu dokumenta, koji se sastojao od tri dela.

Prvi - preambula, iako u to vreme zanemarena - postao je najpoznati-
ji deo, buduci da sadrzi najvazniji princip kao simbol uverenja. Sa
upecatljivim frazama i artikulisanim tonom, ona predstavlja izraz
americkog duha i opstu izjavu teorije prirodnih prava.

Drugi deo sadrzi listu zalbi protiv britanskog kralja. Ovaj deo je
napisan da podseti kolonije na tiraniju koju su trpele i da opravda
borbu za pravdu.

Trec¢i deo predstavlja samu Deklaraciju nezavisnosti, obracajuci se
Vrhovnom sudiji sveta za opravdanje namere da se postigne sloboda
od politicke povezanosti sa britanskom Krunom. Na kraju, proglase-

4 Jefterson, T. (1950) The Papers of Thomas Jefferson. Vol. 1, 1760-1776.
Edited by J.P. Boyd. Princeton: Princeton University Press, pp. 243-247.
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no je medusobno zavetovanje na bogatstvo, Zivot i ast.

Jezik je prijemciv i relevantan za $iroku javnost, omogucavajuci pri-
menu u mnogim bitkama za slobodu.

Mozemo slobodno re¢i da su izuzetnost i zanimljivost dokumen-
ta neoborive zbog njegovog elokventnog i pronicljivog izraza
demokratskih principa koji i dalje odjekuju kod razli¢itih publika u
stalnoj teznji ka slobodi i pravdi.

Poreklo i implikacije ¢uvene fraze Tomasa Dzefersona

»Sviljudi (muskarci) su stvoreni jednaki” aludira na to da se prirodna
ljudska prava primenjuju na svaku osobu i sluzi kao okvir za kasnija
prava. Ova fraza odrazava osnivacevu teznju ka ostvarenju principa
individualne vrednosti, koji predlaze da se svaka osoba treba tretirati
sa poStovanjem i dostojanstvom, u okviru svoje urodene vrednosti.
Iako je izjava prili¢no razumljiva i koherentna, ona je zapravo poka-
zala nenameravanu nejednakost.

S jedne strane, percepcija jednakosti Tomasa DZefersona duboko je
povezana sa idejom ,ocigledne istine” istine o slobodnim i neza-
visnim osobama sa moralno neosporivim pravima koja su neophod-
na za stvaranje legitimne vlade zasnovane na saglasnosti.

S druge strane, Deklaraciju je obelezila nekolicina kontradikcija. Sigur-
no postoji razlika izmedu onoga $to dokument kaze i onoga $to bismo
zeleli da kaze. Ocevi osnivaci napravili su mali krug jednakih belih mus-
karaca koji poseduju imovinu, dok su Zene, obojeni ljudi, muskarci bez
imovine i druge marginalizovane grupe ostavljeni po strani.

Suprotno jednoglasnom priznanju i prihvatanju da je ropstvo ne samo
nemoralan i nepravedan ¢in ve¢ i kr$enje prirodnog prava i ljudskih pra-
va, nekoliko Oceva osnivaca nasledilo je i posedovalo robove.

5 Jefterson, T. (1776) The Declaration of Independence. https://www.
archives.gov/founding-docs/declaration [Accessed 14 May 2025].)
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Brojni autori vide ocigledno licemerje glavnog autora, koji je prop-
ovedao slobodu dok je tretirao ljude kao predmete trgovine.

Kako je objasnio Edmund Morgan, koji je u svom radu istrazivao
navedeni paradoks, Americka revolucija nije bila revolucija protiv
ropstva, ve¢ revolucija za o¢uvanje slobode za belce, i dalje sledeci
raniju praksu porobljavanja crnaca.®

Istoric¢ar Erik Foner takode naglasava ovu kontradikciju, isti¢u¢i da
uzviSeni jezik Deklaracije o univerzalnoj slobodi stoji u kontrastu sa
drustvenom i politickom stvarnos¢u ropstva, isklju¢enosti i nejed-
nakosti u Americi 18. veka. U knjizi The Story of American Freedom
(1998), Foner tvrdi da je sloboda proglasena 1776. gdine bila ,,priv-
ilegija malobrojnih”, napominju¢i da je ,jezik slobode, mada obuh-
vatan u teoriji, bio ogranicen rasom, polom i klasom u praksi>. On
smatra da je, iako je Deklaracija inspirisala generacije, ona takode
»maskirala duboke nejednakosti pod retorikom jednakosti”’

S druge strane, Gari Vils zauzima daleko velikodusniji stav, tvrdeci da
Deklaraciju treba ceniti kao revolucionarni politicki dokument ¢iji ide-
ali prevazilaze licne mane njenog autora. Po njegovom misljenju, tekst
je predstavljao radikalni otklon od tradicionalnih formi autoriteta i
zasluzuje da bude ocenjen prema svojim filozofskim vrednostima, a ne

prema Dzefersonovim privatnim kontradikcijama.?

StaviSe, od rodenja nove nacije, istoriju borbe za pravdu i jednake
mogucnosti vodili su oni koji su bili isklju¢eni iz malog kruga muskih
protestantskih zemljoposednika. Unutrasnji krug je jasno stavio do
znanja da oni, a ne narod, donose odluke. Ipak, postojali su izuze-

6 Morgan, E.S. (1975) American Slavery, American Freedom. New York:
W.W. Norton & Company, p. 6. Available at: https://wwnorton.com/
books/American-Slavery-American-Freedom/

7 Foner, E., 1998. The Story of American Freedom. New York: W.W.
Norton & Company.

8 Wills, G., 1978. Inventing America: Jefferson’s Declaration of
Independence. New York: Doubleday.
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ci. Na primer, uprkos kulturnim razlikama, belim bogatim muskar-
cima drugih nacionalnosti bilo je dozvoljeno da zauzmu mesto za
stolom prividne demokratije, gde su se donosile odluke da se vlada
svima koji se nalaze na americkom tlu, ali uz veliki nedostatak $to
nisu rodeni na njemu. Istorija Amerike kakvu poznajemo danas, kao
i ona belih muskaraca sa imovinom, s pravom pripada zenama, pri-
padnicima radnicke klase, osobama sa invaliditetom, imigrantima,
verskim manjinama, LGBTQ+ osobama, obojenim ljudima i drugi-
ma. Glasovi ovih grupa borili su se da ne uniste americko obecanje.
Dakle, istorija Amerike pripada njenim autsajderima isto koliko i
njenim insajderima, ljudima koji su insistirali da ¢uvena fraza Oca
osnivaca kona¢no mora znaciti ono $to kaze.

Iz svega navedenog jasno je da je, zaista, postojala filozofska kontra-
dikcija. Naime, progladeni univerzalizam imao je odlike prikrivenog
partikularizma. Kao dva razli¢ita pogleda na vrednosti i standarde,
prema univerzalizmu, individualne karakteristike, status i drugi fak-
tori ne odreduju ko zasluzuje ili dobija vise, ve¢ naglasavaju jedna-
kost medu ljudima. To je objasnjeno u okviru americke filozofkinje
Marte Nusbaum, koja podrzava duh Deklaracije nezavisnosti i njen
izrazeni univerzalizam. Nusbaum tvrdi da univerzalni principi treba
da stite individualizam i obezbede ljudsko dostojanstvo.’

Nasuprot tome, partikularizam tvrdi da okolnosti imaju uticaj na in-
tegritet i primenu kriterijuma i moralnog koda. Dakle, partikulari-
zam razume etiku kao zadatak povecanja individualnih kompetenci-
ja i procenjuje situacije na osnovu njihovih specificnosti.

Filozofska kontradikcija izmedu istaknutih principa i iskljucive
prirode drustva otkriva se kroz njihovu partikularisticku primenu
u praksi. Ipak, upravo je ta kontradikcija omogucila da Deklaracija
postane zivi dokument, oblikovan istorijom, a ne ogranic¢en njome.

U biti, snaga Dzefersonove fraze lezi u njenoj elasticnosti i sposobnosti

9 Nussbaum, M.C., 2011. Creating capabilities: The human development
approach. Cambridge, MA: Harvard University Press.
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da preraste ogranic¢enja svojih autora. Generacije reformatora i revolucio-
nara tumacile su ovu izjavu kao obecanje, a ne kao opis stvarnosti, i time
podstakle americki pravni i politicki okvir da postane inkluzivniji. Kako
je Abraham Linkoln rekao, Deklaracija nije bila deklaracija savrsene jed-
nakosti 1776. godine, ve¢ moralni svetionik za ono $to jednakost treba da
postane. Rasprava izmedu ideala i stvarnosti pretvorila se u akciju.

Martin Luter King mladi bio je duboko pod uticajem obecanja datih u
dokumentu, koja je prizivao da bi se zalagao za gradanska i ekonomska
prava i osporio rasnu nepravdu u Sjedinjenim Drzavama. Dr King se
oslanjao i na Deklaraciju i na Ustav, kao i na Bozju re¢. U svojoj potrazi
za drustvenom pravdom, on se pozivao na aspirativni tekst ova dva do-
kumenta i nazivao ih bunarima (izvorima) demokratije.'

Duznost reinterpretiranja fraze i stvarne primene Zeljenih ideala os-
tavljena je budu¢im generacijama. Ipak, da li je danas svaka osoba
zaista predstavljena izjavom jednakosti? Da bismo bolje razumeli
napetost izmedu univerzalnih tvrdnji Deklaracije i njene selektivne
primene, neophodno je ponovo razmotriti filozofsku lozu iz koje su
njeni ideali proizasli.

Filozofski koncept

Koncept Deklaracije nezavisnosti prvi put se pojavio kao skup filo-
zofija prosvetiteljstva.

Neotudiva prava su u pocetku koris¢ena u kontekstu verske slobode,
a zatim su se brzo prosirila i na druge sfere. To prosirenje bilo je
znacajan korak u razvoju teorije liberalizma."!

10 American Constitution Society. (2018, June 13). The Constitutional
Vision of Martin Luther King, Jr. | ACS. https://www.acslaw.org/expertfo-
rum/the-constitutional-vision-of-martin-luther-king-jr/

11 Smith, G. H. (2011, November 3). Religious Toleration Versus Religious
Freedom. Libertarianism.org. Retrieved June 20, 2025, from https://
www.libertarianism.org/publications/essays/excursions/religious-tolera-
tion-versus-religious-freedom
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Na primer, DZon Lok je verovao da je svaka osoba rodena u anar-
hi¢nom prirodnom stanju i da sve stavove i razloge oblikuje drustva.
Vladu, da bi bila legitimna, mora odobriti narod. Shodno tome, Lok je
tvrdio da svaki gradanin treba da ima sopstveni stav o zakonodavstvu,
izvr$noj i sudskoj vlasti i, ako sistem ne uspe da ispuni svoje odgov-
ornosti, narod ima pravo na revoluciju. Pisanje ovog autora snazno
je uticalo na Dzefersona, koji je primenio njegovo shvatanje da su svi
pojedinci rodeni sa prirodnim pravima — pre svega, pravom na Zivot,
slobodu i svojinu. Dizajn Ustava SAD takode je prozet Lokovim ra-
dom i nastojanjima, kao $to je podela na tri pomenute grane vlasti, u
kojoj formi je i uspostavljen. Njegov rad sadrzao je snazne argumente
u korist verskog uskladivanja i protiv progona i netolerancije, $to bi se
danas smatralo uvredljivom praksom.

S druge strane, Ruso je naglagavao kolektivnu volju i gradansku slo-
bodu, tvrde¢i da prava jednakost nastaje kada se pojedinci pokore
,»0pstoj volji’, koja predstavlja opste dobro. Sa tim u vezi, on zagovara
jednakost u drustvu bez tvrdnje da je to ideal za drustvo."

Dzeferson je selektivno pozajmljivao od obojice, fokusirajuci se vise
na individualnu autonomiju nego na kolektivni suverenitet.

Imanuel Kant, piSu¢i kasnije u 18. veku, ucvrstio je univerzalis-
ticku tradiciju tvrdnjom da svako racionalno bi¢e poseduje urodenu
moralnu vrednost i da treba da se tretira kao cilj sam po sebi, nika-
da samo kao sredstvo. Njegov kategoricki imperativ ,,Delaj tako da
maksima tvoje volje moze vaziti kao princip opsteg zakonodavstva”
usko se povezuje sa idejom da principi pravde moraju vaziti za sve
ljude, bez obzira na okolnosti."”

12 Weirich, Paul. “Rousseau on Equality.” History of Philosophy Quar-
terly, vol. 9, no. 2, 1992, pp. 191-98. JSTOR, http://www.jstor.org/sta-
ble/27744014. Accessed 20 June 2025.

13 Johnson, R. and Cureton, A., 2024. Kants Moral Philosophy. In: E.N. Zalta
and U. Nodelman, eds. The Stanford Encyclopedia of Philosophy (Fall 2024
Edition). [online] Stanford University. Available at: https://plato.stanford.
edu/archives/fall2024/entries/kant-moral/ [Accessed 22 Jun. 2025]
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Kant je zastupao moralni egalitarizam bez obzira na obrazovanje, klasu i
druge karakteristike, sugerisuci da, ako prepoznamo moralni zakon kao
izvor duznosti, ta ideja nas vodi ka politickom univerzalizmu.

Tako razliciti, ovi filozofski okviri i misljenja uspostavili su eticku os-
novu iz koje je proizasla Dzefersonova fraza.

Neotudiva prava proglasena u ovom dokumentu prikazana su kao
klju¢ne posledice ljudske prirode i znace da se odredena prava i neci-
je moralno uvazavanje, razum i volja ne mogu preneti ni na druge
ljude, niti na vladu. Snaga ovih ideja lezi u njihovoj fleksibilnosti,
jer su otisle daleko izvan filozofije, poprimajuci novi oblik u rukama
onih koji su se usudili da pitaju ko je zaista ukljucen u ,,Svi ljudi su
stvoreni jednaki”.

Konceptualna transformacija: od temeljnog ideala do moderne
jednakosti

Ideja jednakosti se konstruise pomocu slozene grupe principa
i viSeslojnih koncepata (Temkin 1993, pogl. 2). Diferencijacija
obuhvatnosti i tumacenje ideja, pojmova i sadrzaja Deklaracije o
nezavisnosti od njenog izdavanja do danas je vazna, jer odrazava
kontinuirani napredak u pogledu svesti o ljudskim pravima u svim
njenim nastojanjima da ispravi nepravdu u osnovnim idealima.

Sa evolucijom pravi¢nosti i ljudskih prava, kao i inkluzivnijim ra-
zumevanjem, definicija jednakosti u modernom drustvu prosirila
se. Rano tumacenje je bilo ograniceno u opsegu, iskljucujuci zene,
porobljene Afrikance, domoroce, verske manjine i druge iz svojih
obecanja. Medutim, uz primarno proklamovanu politicku jednakost
i prava na zivot, slobodu i potragu za sre¢com za svakog pojedinca,
moderni, $iri pogled ukljucuje rasu, pol, identitet, religiju, seksualnu
orijentaciju i sli¢no. Jedna od najsvetlijih pravnih prekretnica koja
odrazava ovaj prosireni pogled bio je Zakon o gradanskim pravima
iz 1964. godine. Ovaj zakon je zabranio diskriminaciju na osnovu
rase, boje koze, religije, pola i nacionalnog porekla i direktno je iza-
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zvao sistemske nejednakosti koje su dugo postojale uprkos obecan-
jima Deklaracije.'*

Lideri pokreta za gradanska prava, poput Martina Lutera Kinga
mladeg, otvoreno su koristili DZefersonove reci da ukazu na razliku
izmedu onoga $to Amerika tvrdi da zastupa i onoga kako je zapravo
tretirala ljude. Oslanjajuci se na moralnu mo¢ Deklaracije, pokaza-
li su da ona ne treba da se vidi samo kao istorijski dokument ve¢
kao nesto zivo, kao izvor stalne inspiracije i vodic¢ za pravu pravdu.
Ova ziva osobina Deklaracije nastavlja da inspiriSe moderne pravne
i drustvene borbe za inkluziju. Na primer, znacajan slu¢aj Vrhov-
nog suda Obergefel protiv HodZesa 2015. godine prosirio je osnovna
prava na brak i na istopolne parove sirom zemlje, potvrdivsi da us-
tavne zastite slobode i jednakosti vaze bez obzira na seksualnu ori-
jentaciju.'®

Ipak, dok takve pobede oznacavaju napredak, postoje slucajevi koji
pokazuju kako drustvo ne sme da ignorie kontinuirane izazove.
Kriza vode u Flintu primer je kako moderna nejednakost, posebno
po rasnim i ekonomskim linijama, direktno izaziva ideale Deklaraci-
je.'® Poziv zajednice na pravdu prizvao je DZefersonove temeljne reci
kao zahtev, a ne kao metaforu. Ovi primeri pokazuju da borba za
jednakost nije ni priblizno zavrSena i da ima mnoge oblike.

Jednakost u svom normativnom smislu neraskidivo je vezana za
moral i pravdu, posebno distributivnu pravdu. Ipak, razumevanje
jednakosti u vreme stvaranja Deklaracije razlikuje se od onoga sto

14 National Archives, 2024. The Civil Rights Act of 1964. Available at:
https://www.archives.gov/milestone-documents/civil-rights-act [Ac-
cessed 22 Jun. 2025].

15 Supreme Court of the United States, 2015. Obergefell v. Hodges, 576
U.S. 644 (2015).Available at: https://www.supremecourt.gov/opin-
ions/14pdf/14-556_3204.pdf Accessed 22 Jun. 2025.)

16 EPA, 2024. Flint, Michigan Drinking Water Response. Environmental
Protection Agency. Available at: https://www.epa.gov/flint Accessed 22
Jun. 2025.
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sada smatramo jednakos¢u. Ali, ono $to je proglaseno ispravnim i
uklesano na pergamentu kao oblik teorije ne znaci nuzno da bi se
primenjivalo u praksi. Oc¢igledno je da je veliki zrak slobode pao na
americki zakonodavni organ i narod pod njegovom upravom, ali je
bacao senke na one koji su bili isklju¢eni. Dakle, kako autor moze
ukljuciti univerzalne istine, ali samo za uski segment drustva?

Ovo pitanje postalo je uzrok lavine drugih pitanja. Svaka generacija
je postavljala nove verzije istog upita: ,Kako se jednakost moze zais-
ta postici?”. Aktivisti, u svetlu razvoja modernog drustva, bazirali su
svoje namere na obeshrabrivanju nepravednih praksi.

Jasno je da se ¢ak i manjkavi ideali mogu povratiti. Diskutuju¢i o
problemu licemerja ugradenom u ovaj dokument, vazno je primetiti
da ovo pitanje nije ostalo neizazvano i neprimeceno.

Sve u svemu, ,,svi ljudi su jednaki” obuhvata sustinu ideala da niko
ne treba da vlada nad drugima. Ovde su ,ljudi” eufemizam za
»Covecanstvo’, to su mnogi koji su posredstvom Deklaracije o neza-
visnosti zagovarali jednako postupanje koristili da zauzmu istorijsku
i moralnu visinu. Stavige, ako sporna tvrdnja simbolizuje moralni
temelj, mehanizam kroz koji se ona sprovodi, zakon, treba da bude
uskladen sa njenim idealima.

S obzirom na to da zakon upravlja svakim pojedincem i odreduje $ta
neko dobija, on sam bi trebalo da promovise neki oblik jednakosti."”
Uz to, principi na kojima su zasnovani zakoni i statut bi trebalo da
budu pravedni i da uti¢u na pravni razvoj kako bi pratili tehnoloski,
ekonomski i drustveni napredak.

17 O’Brian, W. E. (2010). Equality in Law and Philosophy. Inquiry, 53(3),
257-284.
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Nacionalni i globalni uticaj Deklaracije i njena uloga u stvaranju
zakona

Iako nije vaze¢i dokument u strogo pravnom smislu, posto nije prav-
no obavezujuci, Deklaracija se smatra jezgrom moralnih i politickih
principa na kojima se zasnivaju americka demokratija, zakon i iden-
titet. Njen uticaj odjekuje kroz brojne kasnije akte, koji su otelovi-
li iste ideale. Ipak, kasniji akti su prosirili listu i misli. Na primer,
jedan od najuticajnijih akata, posebno u vezi sa zenama i njihovim
oslobodenjem, jeste Deklaracija sentimenta i Zenskih prava, koju je
sastavila Elizabet Kejdi Stenton 1848. godine.

Ovaj dokument odrazava prethodnu Deklaraciju i zagovara ukidan-
je ugnjetavanja, nepravde i elitizma, pozivajuci se na pravne i drust-
vene reforme,'® te naglasava pravo Zena da glasaju, poseduju imov-
inu i obrazuju se.

Nadalje, manifest konvencije Seneca Falls promenio je frazu ,,Svi lju-
di su stvoreni jednaki” u inkluzivniju: ,,Svi ljudi (muskarci) i zene su
stvoreni jednaki”"

Pravni reformatori su se zalagali za jednakost i osporavali drzavne
zakone koji Zenama u braku onemogucavaju posedovanje imovine,
ukljucujuci zaradu koju same ostvare. Pozivali su Zene da odbace
takvu vlast, koja je omogucavala ¢ak i neukim i prostim muskarcima
pravo glasa, a ne zenama. Vlada, koja je Zenama uskracivala pravo
na obrazovanje, stavljala ih je po strani i osudivala na imanenci-
ju, iskljucivsi ih iz svih segmenata zivota kao nebitne, nepotpune i
osakacene. Uskratila im je i jednakost u pogledu razvoda, poslovan-
ja, pa ¢ak i njihovog mesta u centru izvora visoko postovanih prirod-
nih prava i spiritualnosti, crkve. Do usvajanja ove deklaracije pitanje

18 Branningan, G. B. (2014). An Analysis of the Declaration of Indepen-
dence [A Senior Honors Thesis]

19 HISTORY.com Editors. (2025, April 15). Seneca Falls Convention
- Definition, 1848, Significance | HISTORY. HISTORY. https://www.
history.com/articles/seneca-falls-convention
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pariteta smatralo veoma spornim i, nazalost, i dalje predstavlja aktu-
elan problem.

Pored toga, najvazniji deo sentimenta bio je na kraju. Zakljucak sa-
drzi ,,Rezolucije”, koje objasnjavaju prava zena, odgovornosti i pose-
dovanje prava datih od Boga. Deveta rezolucija, u vezi sa pravom
glasa, bila je najizazovnija, jer su mnoge pristalice smatrale da je to
revolucionaran potez koji bi drustvo docekalo neprijateljski. Uprkos
nedostatku podrske, predlog je — doduse, jedva — prosao nakon upor-
nog i snaznog argumentovanja aktivista za njegovu odbranu. Postao
je temelj pokreta za Zensko pravo glasa, kona¢no uti¢uci na to da
americke zene dobiju pravo glasa 1920. godine, kada je devetnaesti
amandman dodat americkom Ustavu.

Dalje, Deklaracija je uticala na usvajanje akta koji je doveo do osniv-
anja Demokratske Republike Vijetnam, biv§eg Vijetnamskog carstva.
Tako su u naporima za postizanje medunarodnog priznanja ciljevi
usmereni prema vrednostima prosvetiteljstva i univerzalnim pravi-
ma proklamovanim u americkom dokumentu, te prema pokretan-
ju revolucije protiv represivnih vladara i elitizma. Ova borba je bila
uslovljena kolonijalnom vlas¢u Francuske, kada je narodu, politicki
i ekonomski eksploatisanom, uskra¢ena osnovna sloboda. Iako je
autoritet kolonijalista kasnije oslabljen strogim militantnim pravili-
ma Japana, patnja se nastavila zbog prisilnog rada i gladi unete u
zemlju, kao i stroge industrijske i politicke eksploatacije. Podsticaj za
pokretanje revolucije dat im je kapitulacijom Japana na kraju Drugog
svetskog rata. Na osnovu principa usvojenih na Zapadu i besmrtne
izjave Tomasa Dzefersona, koja je parafrazirana i shvacena u Sirem
smislu, Deklaracija nezavisnosti Demokratske Republike Vijetnam
usvojena je 1945. godine.

Zemlja je procvetala sa novim liderima, koji su uspostavili nove lo-
kalne administracije, preraspodelili deo imovine i otvorili silose da
se suprotstave gladi.”’

20 Declaration of independence of the Democratic Republic of Vietnam.
https://historymatters.gmu.edu/d/5139/
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Obe Deklaracije sada funkcioni$u kao trajni izrazi nacionalnog
identiteta i teznji ka slobodi, dok pruzaju temeljne principe unutar
svojih pravnih sistema.

Shodno tome, procvat globalnog uticaja je tek poceo. Naime, strast
i motivacija prosirili su se Sirom sveta, a ljudi su uglavnom entuz-
ijasticno docekali. Sigurno je mnogi nisu bili pouzdani za takvu
revolucionarnu ideju, ali uprkos tome, neporeciva je ¢injenica da je
ona poslala snaznu poruku o temama predugo guranim pod tepih.
Brojni pokreti su se osnovali u lancu drustvenih promena, kao $to su
oni u Francuskoj, Haitiju, Latinskoj Americi, Poljskoj i Madarskoj.
Reformatori su se zalagali za nacionalnu nezavisnost, oslobadajuci
se od uzurpatora, mo¢nih predatora koji su ih drzali u potlacenom
polozaju.

Dalje, dokument koji oslobada zemlje koje su ga ratifikovale od
pravne obaveze, ali sluzi kao snazna moralna i pravna referentna
tacka u sudovima jeste Univerzalna deklaracija o ljudskim pravi-
ma. Sastavljena 1948. godine od strane Komiteta Ujedinjenih nacija,
postavila je zajednicki standard koji sve nacije treba da postignu.*! Iz
tog razloga, krajnji cilj je snazna zastita slobode govora bez odmazde,
uz garanciju postovanja ljudskih prava, posto je prezir prema njima
rezultirao okrutnim ponasanjem.

Jo$ jedan znacajan primer kako su Ujedinjene nacije koristile principe
ukorenjene u Deklaraciji nezavisnosti jeste usvajanje Medunarodnog
pakta o gradanskim i politickim pravima (ICCPR) 1966. godine. Ovaj
ugovor se nadovezuje na temeljne ideale individualne slobode i jedna-
kosti, pravno osiguravajuci gradanska i politicka prava kao $to su slobo-
da govora, religije i pravo na samoopredeljenje.*

21 UN General Assembly, Universal Declaration of Human Rights, Resolu-
tion 217A (III), A/RES/217(111), 10 December 1948. Available at: https://
www.un.org/en/about-us/universal-declaration-of-human-rights (Ac-
cessed: 20 May 2025)

22 United Nations, 1966. International Covenant on Civil and Political
Rights. Available at: https://www.ohchr.org/en/instruments-mecha-
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Tako je zastita osnovnih prava klju¢na za sprec¢avanje ustanka tirani-
je. Ujedinjene nacije nisu samo prepoznale potrebu za poboljsanjem
zivotnog standarda i promocijom drustvenih reformi kroz pravni
napredak. StaviSe, potvrdile su verovanje u jednakost, pravi¢nost i
dostojanstvo koje pripada svakom ljudskom bi¢u kroz medunarodni
dokument o ljudskim pravima.

Od svog usvajanja, americka Deklaracija nezavisnosti imala je ra-
zlicite uloge: zacetnika, pokretaca i inspiracije. Prvobitno okidac za
promene u Evropi, na Dalekom istoku i tropskim zemljama, sada je
utvrdila svoju poziciju kod kuce kao kreator.

Pravno naslede Deklaracije u SAD

Deklaracija nezavisnosti postavila je temelje za politicku kulturu koja
u sustini povezuje legitimnost vlasti sa ljudskim pravima. Iako nije
pravno obavezujuca, njen sadrzaj postao je primer kroz koji americka
pravna tradicija ocenjuje druge akte, ali i kontekst same pravi¢nosti,
posebno tokom znacajnog ustavnog razvoja. U mnogim slucajevima
Vrhovnog suda, vrednosti koje je proklamovala kori§¢ene su kao
potpora za prosirenje gradanskih prava. Na primer, Rou protiv
Vejda (1973) takode se oslanjao na naglasak Deklaracije na slobodu
i licnu autonomiju kako bi podrzao reproduktivna prava. U novije
vreme, slucajevi koji se bave afirmativhom akcijom, pravom glasa i
imigracionom politikom sli¢no su pozivali na njene ideale, zeleci da
ispituju da li pravne strukture odgovaraju temeljnim obecanjima o
jednakom dostojanstvu.

Deklaracija je delovala kao seme iz kojeg su moderne americke
demokratske ideje nastavile da rastu. Ishod napora da se postignu
sloboda, pravi¢nost i autonomija za mnoge su bili Povelja o pravima i
Ustav SAD, koji imaju ogroman znacaj za strukturu americke pravne
arhitekture. Odredena obecanja ugradena u manifest nezavisnosti

nisms/instruments/international-covenant-civil-and-political-rights
(Accessed 30 June 2025).
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postala su temelj normi za njihove naslednike, dokumente koji su
tezili slobodi, koji su ih primenili i ucinili doslednim.

Vazno je razlikovati Deklaraciju nezavisnosti i Ustav SAD. Dok
Deklaracija artikulise filozofski temelj americke demokratije tvrdeci
inherentna prava pojedinaca, Ustav pruza pravni okvir kroz koji se
ta prava regulisu i sprovode. Ova razlika je znacajna, jer Deklaracija
pruza moralno vodstvo, dok Ustav nosi obavezuju¢u pravnu vlast.
Ipak, Deklaracija ostaje vitalni izvor moralnog rezonovanja. Sudije
i pravni naucnici Cesto se oslanjaju na njene principe prilikom
tumacenja zakona sa aspekta pravi¢nosti i ljudskog dostojanstva cak
i u odsustvu eksplicitnih pravnih mandata.

Uticaj Deklaracije takode se direktno proteze na Povelju o pravima,
ratifikovanu 1791. godine kao prvih deset amandmana na Ustav.
Ovi amandmani ¢uvaju osnovne individualne slobode, kao $to su
sloboda izrazavanja, religije, pravo na pravi¢no sudenje i zastitu
od zloupotrebe od strane vlade, i odrazavaju osnovno verovanje
Deklaracije u neotudivost ljudskih prava. lIako ih vremenski dele
godine, ova dva teksta dele istu filozofsku DNK. Deklaracija je zapalila
ideju da su prava inherentna i univerzalna, dok je Povelja o pravima
zelela da garantuje ta prava kroz pravno izvr$ne zastite. Na ovaj nacin,
moralna vizija Deklaracije nije napustena, ve¢ institucionalizovana,
transformisana iz revolucionarne izjave u konkretnu pravnu zastitu
licne slobode.

Vlada treba da obezbedi garanciju osnovnih prava svih ljudi,
zasnovanu na ideji sadrzanoj u Deklaraciji nezavisnosti, Povelji o
pravima i Ustavu.

Dakle, dok Deklaracija nezavisnosti mozda ne diktira zakon, ona
nedvosmisleno animira duh u kojem se zakon tumaci, reformise i
preispituje ga u potrazi za pravednijim drustvom.
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Zakljucak

Deklaracija nezavisnosti je znacajan dokument koji je uspostavio
ideologki okvir za ameri¢ku demokratiju, tvrde¢i da vlade dobijaju
svoju vlast od pristanka onih kojima se vlada i promovisuci
univerzalne ideale jednakosti i neotudivih prava.

Mesavina pravnih tradicija i klasi¢nih liberalnih misli kao pravne
osnove koja je oblikovala Deklaraciju nezavisnosti* spojila je
obi¢ajno pravo sa univerzalnim principima prirodnog prava i
postavila temelje za dalja unapredenja americkog ustavnog sistema.

Nepobitno, ona je potpuno preokrenula prethodni paradigmu o vladi,
rezultirajuci znacajnim promenama kako globalno tako i istorijski.

Tako se u eri globalnog razvoja ljudskih prava i jednakosti primecuje
mnogo nedostataka, trajan simbolicki znacaj dokumenta svakako
se ne moze poreci. Uz to, kontinuirana je odgovornost drustava
da reinterpretiraju i primenjuju pravedna re$enja i principe, ali na
pravicniji i nediskriminatoran nacin. Ovaj kontinuirani zadatak da
se njeni ideali reinterpretiraju samo potvrduje trajnu relevantnost
Deklaracije i njenu neuporedivu mo¢ da pokrece drustva napred.

Uprkos nedostacima, Deklaracija ostaje bezvremenski izvor
inspiracije i nade, paleci revolucionarne ideale koji su odjeknuli
daleko izvan njenog originalnog konteksta. Njen vizionarski duh
i dubok moralni autoritet pokrenuli su borbu za slobodu i pravdu
$irom sveta, pokazujuc¢i kako dokument napisan pre vise od
jednog veka i bez pravne snage moze postati izvrstan katalizator
za promene.

Dana$nja misija Deklaracije jeste da sluzi kao model za nacin
razmisljanja, ne u kontekstu 18. veka ve¢ u skladu sa razvijaju¢im
vrednostima i potrebama modernih zajednica. Ona predstavlja
nesavr$en ali mocan prikaz istorijskog napretka, koji ne bi trebalo da

23 Gordon S. Wood, The Creation of the American Republic, 1776-1787
(University of North Carolina Press, 1969
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bude zamrznut u vremenu, ve¢ koris¢en kao vodic. U svetu koji se
jos uvek bori sa nejednakosc¢u, nesigurnoscu i nepravdom, moramo
se vracati njenom duhu i kanalisati njenu hrabrost. Deklaracija
bi trebalo da inspiriSe kontinuirane napore ka globalnom miru,
drustvenoj pravi¢nosti i ljudskom dostojanstvu, u skladu sa
principima medunarodnog prava i moderne pravde.

Smatramo da njen istorijski znacaj i trajan uticaj i te kako nadmasuju
sve nedostatke, ¢ine¢i je jednim od najvrednijih dokumenata
u ljudskoj istoriji, kao i istinskim svedocanstvom o teznjama i
dostojanstvu covecanstva.
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Introduction

“There is the electric cord in the Declaration that links the hearts
of patriotic and liberty-loving men together, that will link those
patriotic hearts as long as the love of freedom exists in the minds of
men throughout the world”, Abraham Lincoln.!

The all-pervading concept of equality that is rooted in Declaration
of Independence stands as an ideal that shaped political thought,
inspired generations and social movements, as well as encouraged
further efforts to eliminate injustice and continues to demand the
recognition of rights. In this essay, I will analyze the aforementioned
political, philosophical and foundational document which laid
the ideological groundwork that deeply influenced crucial legal
developments both globally and nationally. Although it was never
codified as law, the Declaration holds immense symbolic and moral
authority.

The following discussion explores its contribution to the legal system
while also addressing its limitations and somewhat hypocrisy of the
principal author. * In this paper, I will consider the views of several
theorists and authors who offer differing interpretations to further
examine the act’s complexity.

A significant aspect of covering this topic is the essence of the
very principle of equality, which is one of the act’s foundation,
interpreted in various ways. This essay argues how even within the
contradictions and debated pretense, the genius of the document
resides in the content of words that reached the vision greater than
its context allowed. This essay highlights how the document and
its reinterpretations, through legal, social and global movements,

1 From “Electric Cord” Speech (1858), in Lincoln, The Collected Works of
Abraham Lincoln, Vol. I, ed. Roy P. Basler (New Brunswick, NJ: Rutgers
University Press, 1953),499-500, -
2 Thomas Jefferson: Hero or hypocrite. (2021, December 22). [Video].
History Talks! Retrieved December 22, 2021, from https://www.youtube.
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have led to undeniable progress in expanding the meaning and
power of equality. It is crucial to recognize that the Declaration of
Independence represented an unprecedented political manifesto of
self-governance and liberty. It influenced constitutional progress and
freedom campaigns leading to the establishment of the legitimate
government for the first time. To fully appreciate the importance and
legacy of the Declaration, it is essential to trace its historical origins
and examine how its principles have been interpreted, contested,
and transformed over time.

Background and Importance

The confrontation with Great Britain regarding their imperialistic
views, taxation and frontier policy was the ignition button that started
the engine of social change and the resistance of American colonies.
Anger that grew over the restriction of trade, the undermining of
colonial legal rights along with the interference in local government,
produced the refusal to submit to the authority of the British Crown.
The opposition was provided by informal self-governments, the
Continental Congress that coordinated the boycott, including
ordinary citizens, pamphleteers and writers, who began the act of
revolution. No coincidence that the Abraham Lincoln referred to the
Declaration of Independence as “ a rebuke and a stumbling-block
to tyranny”.’

The document’s blueprint was drafted by Thomas Jefferson, the third
president of the United States, and was proposed to the Congress in
1776. The act was primarily adopted in order of thirteen American
colonies to detach from political influence of Great Britain, followed
by the desire to implement three basic principles as the idealistic
depiction of American creed. At the time of its adoption, there
was a contrast to the prevailing monarchic and colonial systems.

3 Greenspan, J. (2025, May 28). How the Declaration of Independence Was
Printed—and Protected | HISTORY. HISTORY. https://www.history.com/

articles/declaration-independence-printed
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Therefore, the Declaration boldly challenged the centuries-old
traditions and notions of divine right and aristocratic rule while also
demonstrating sheer political courage of its writers. Whats more,
their strong stance emboldened the American colonies and spread
to Europe and other places as an inspiration for a revolution. The
first manuscript of the Declaration was printed in two hundred
copies after approval by the Second Continental Congress. However,
since there were no delegates’ signatures on the copies and a simple
font was used, painstaking work began on a new version that will
be written on animal skin and contain the signatures of all the
delegates who approved of the act. Although there was opposition
from some delegates, the work is believed to have been completed by
scribe Timothy Matlack by August 2, with all fifty-six signatures. The
document changed places where it was kept, firstly Philadelphia and
then Baltimore, New Jersey, Maryland, Washington and more, due to
British threats and many wars. Considering the frequent transfer and
unwrapping, it became wrinkled, stained and faded. The document
was displayed at various exhibitions, such as the Centennial
Exhibition at the Independence Hall, and all the movement affected
the ink and made it old and yellow. Considering that, in order to
preserve the document for future generations, it currently resides in
the Library of Congress, protected from light and air pollution.

The Declaration asserts that all individuals are created equal and possess
inherent, inalienable rights and holds that, when a government violates
them, it is the duty of the people to change or abolish it, as a new one,
with more effective protection of their well-being.*

These ideals permeated the structure of the document, which
consisted of three divided parts.

4 Jefterson, T. (1950) The Papers of Thomas Jefferson. Vol. 1, 1760-1776.
Edited by LP. Boyd. Pri . Pri University P 243-247
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The first-preamble, although being overlooked at the time, indisputably
became the well-known part, given that it holds the most important
principle as the emblem of beliefs. With memorable phrases and
articulate tone, it represents the expression of the American mind and a
general statement of natural rights theory.

The second section contains the list of grievances against the British
King. This section was written to remind the colonies of the tyranny
they suffered and to justify the fight for justice.

The third part represents the actual declaration of independence,
appealing to the Supreme Judge of the world for justification of the
intention to reach freedom, from allegiance and political connection
to the British Crown. At the very end, a mutual covenant for fortune,
lives, and honor was proclaimed.

The language was such that it was receptive and relevant to a wide
public, allowing the application in various battles for freedom.

We can freely say that the excellence and interestingness of the document
is completely irrefutable due to its eloquent yet perceptive expression of
democratic principles which continue to resonate with diverse audiences
in the ongoing pursuit of liberty and justice.

Orginis and Implications of Thomas Jefferson’s notable phrase

“All men are created equal” alludes that natural human rights apply
to every person and serves as the frame for subsequent rights. The
phrase reflects the founder’s endeavor towards the realization of the
individual worth principle, which proposes that each person should
be treated with respect and dignity, within their inherent value.
Although the statement is rather understandable and coherent, it
veritably showed the unintended heterogeneity.
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On one hand, Thomas Jefferson’s perception of equality is profoundly
implicated in the idea of “self-evident truth™ a truth of free and
independent persons with morally undeniable rights which is a necessity
for creation of legitimate government based on consent.

On the flip side, the Declaration was marked by a few contradictions.
There is certainly a difference between what the document says and
what we want it to say. The founding Fathers made a small circle of
equal white men of property, while leaving women, people of color,
men who do not possess any assets and other marginalized groups
outside of it.

Contrary to the unanimous acknowledgment and acceptance of the
slavery as not only immoral and unfair practice, but also violation of
natural law and human rights, several Fathers inherited and owned
slaves.

Numerous authors see the blatant hypocrisy of the primary draftsman,
who preached liberty while treating humans as objects of trade.

As explained by Edmund Morgan, who in his work explored the
paradox in question, American Revolution was not the revolution
against slavery, but rather the one to preserve liberty for whites, still
following the previous practice of black enslavement.

Historian Eric Foner also emphasizes this contradiction, pointing
out that the Declaration’s lofty language of universal freedom stands
in contrasts with the social and political reality of slavery, exclusion,
and inequality in 18th-century America. In his book “The Story
of American Freedom” (1998), Foner argues that the freedom
proclaimed in 1776 was “a privilege of the few; noting that “the
language of liberty, while expansive in theory, was bounded by race,
gender, and class in practice” He contends that while the Declaration
inspired generations, it also “masked profound inequalities under

5 Jefferson, T. (1776) The Declaration of Independence. https://www.ar-
i founding-docs/declaration [4 {14 May 20251)

6 Morgan, E.S. (1975) American Slavery, American Freedom. New York:

W.W. Norton & Company, p. 6. Available at: https://wwnorton.com/
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»7

the rhetoric of equality’
On the other hand, Garry Wills takes a far more generous view, arguing
that the Declaration should be appreciated as a groundbreaking political
document whose ideals transcend the personal flaws of its author. In
his view, the text marked a radical departure from traditional forms of
authority and deserves to be judged on its philosophical merits rather
than Jefferson's private contradictions.®

Furthermore, since the birth of the new nation, the history of the
battle for justice and equal opportunities has been led by those who
got excluded from the small circle of male, Protestant landowners.
The insiders made it obvious that they, not the people, make the
decisions. Still, there were exceptions. For instance, despite the
cultural differences, white, wealthy males of other nationalities were
given a seat at the table of a sham democracy, where decisions were
made to govern all those who were on American soil, yet, mostly
with a big flaw of not being born on it. The history of America, as
we know it today, as well as to white men of property, deservedly
belongs to women, working-class individuals, people with disabilities,
immigrants, religious minorities, lgbtq+ individuals, people of color
and more. Voices of these groups, fought not to destroy American
promise. Therefore, the history of America belongs to its outsiders as
much as to its insiders, the people who insisted that the famous phrase
of the founding Father must finally mean what it said.

From the above, it is evident that, veraciously, there was a
philosophical contradiction. What I mean is that the proclaimed
universalism had traits of covert particularism. As two different
perspectives on values and standards, according to universalism, the
individual characteristic, status and other factors do not determine
which person deserves or gets more, but emphasize equality among
humans. that is explained in framework of American philosopher,
Marta Nussbaum, which upholds the spirit of the Declaration of

7 Foner, E., 1998. The Story of American Freedom. New York: W.W. Nor-
ton & Company.

8 Wills, G., 1978. Inventing America: Jefferson’s Declaration of Indepen-
dence. New York: Doubleday.
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Independence and its expressed universalism. Nussbaum claims that
universal principles should protect the individualism and ensure
human dignity.’

Contrary, the particularism argues that the circumstances have the

influence on integrity and applications of criteria and moral code.
Therefore, the particularism understands the ethics as a task for
increasing individual competency and it evaluates certain situations
based on their specificities.
The philosophical contradiction between the asserted principles and
exclusionary nature of society is revealed through their particularistic
application in practice. Yet, it is precisely the contradiction that
allowed the Declaration to become a living document, reshaped by
history rather than confined by it.

Nonetheless, the strength of Jefferson’s phrase lies in its elasticity and
capacity to outgrow the limitations of its authors. Generations of
reformers and revolutionaries interpreted this statement as a promise
rather than a description of reality, and in doing so, pushed the
American legal and political framework to become more inclusive.
As Abraham Lincoln famously argued, the Declaration was not a
declaration of perfect equality in 1776, but a moral beacon for what
equality ought to become. The discussion between the ideals and
reality transformed into action.

Martin Luther King Jr. was profoundly influenced by the promises
made in the document that he invoked those messages to advocate
civil and economic rights and challenge racial injustice in the United
States. Dr. King relied on both the Declaration and the Constitution,
as well as the word of God. In his quest for social justice, he referred
to the aspirational text of these two documents and called them
“wells of democracy”.!°

9 Nussbaum, M.C,, 2011. Creating capabilities: The human development
i Cambridee, MA. H | University P

10 American Constitution Society. (2018, June 13). The Constitutional Vi-

sion of Martin Luther King, Jr. | ACS. https://www.acslaw.org/expertforum/
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The duty of reinterpreting the phrase and the actual application of
the desired ideals is left to the future generations.

Still, is every person today, indeed, represented by the statement of
equality? To better understand the tension between the Declaration’s
universal claims and its selective application, it is essential to revisit
the philosophical lineage from which its ideals emerged.

Philosophical concept

The concept of the Declaration of Independence first appeared as a
set of Enlightenment philosophies.

The inalienable rights were used in the context of religious freedom
in the beginning, and then quickly broadened on the other spheres.
That expansion was a significant step in developing the theory of
liberalism. "

For example, John Locke believed that each person is born in anarchic
state of nature and that all the opinions and reasons are later shaped
by the society. The government, in order to be legitimate, must be
approved by the people. Provided that, Locke argued that every
citizen should have their own view on the legislation, execution
and judiciary and if the system fails to fulfill the responsibilities, the
people have the right to revolt. The author’s writing heavily influenced
Jefferson, who applied his thought that all individuals are born with
natural rights, first of all, life, liberty, and property. The design of
the U.S. Constitution was as well permeated with Locke’s work and
efforts, such as the separation of three aforementioned “branches” of
government, in which form it was established. His work had strong
arguments in favor of religious conformity and against persecution
and intolerance, what today would be considered numerous offensive
practices.

11 Smith, G. H. (2011, November 3). Religious Toleration Versus Reli-
gious Freedom. Libertarianism.org. Retrieved June 20, 2025, from https://
www.libertarianism.org/publications/essays/excursions/religious-tolera-
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On the other hand, Rousseau emphasized the collective will and
civic freedom, claiming that true equality arises when individuals
surrender to the “general will” that represents the common good.
With that said, he advocates equality in society without the assertion
that it is the ideal for society. "2

Jefferson borrowed selectively from both, focusing more
on individual autonomy than collective  sovereignty.

Immanuel Kant, writing later in the 18th century, reinforced
the universalist tradition by asserting that every rational being
possesses inborn moral worth and should be treated as an end in
themselves, never merely as a means. His categorical imperative:
“Act so that the maxim of your will may be valid as a principle of
general legislation”, aligns closely with the idea that principles of
justice must apply to all people, regardless of the circumstances."
Kantadvocated moral egalitarianism regardless of education and class
and other characteristics, suggesting thatif we recognize the moral
law as the source of duty, that idea leads us to political universality.

Although different, these philosophical frameworks and opinions
established the ethical ground from which Jefferson’s phrase emerged.

The unalienable rights declared within this document, were depicted
as being crucial repercussions of man’s nature, and mean that
certain rights and one’s moral regard, reason and volition cannot
be transferred, not to the other men, nor to the government. The
power of these ides lies in its flexibility since they traveled far
beyond philosophy, taking a new form in the hand of those who
dared to ask: Who is truly included in “All men are created equal?”

12 Weirich, Paul. “Rousseau on Equality” History of Philosophy Quar-
terly, vol. 9, no. 2, 1992, pp. 191-98. JSTOR, http://www.jstor.org/sta-
ble/27744014, Accessed 20 Tune 2025,

13 Johnson, R. and Cureton, A., 2024. Kant’s Moral Philosophy. In: E.N.
Zalta and U. Nodelman, eds. The Stanford Encyclopedia of Philosophy (Fall
2024 Edition). [online] Stanford University. Available at: https://plato.
stanford.edu/archives/fall2024/entries/kant-moral/ [Accessed 22 Jun.

2025]
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The conceptual transformation: From foundational ideal to
modern equality

The idea of equality is constructed by means of complex group

of principles and multifaceted concepts (Temkin 1993, chap. 2).
Differentiation of comprehensiveness and interpretation of the
ideas, notions and content of Declaration of Independence from

its issuance to date is important, because it reflects the continuous
progress regarding human rights awareness in all its efforts to
correct injustice in underlying ideals.

With the evolution of fairness and human rights as well as a more
inclusive understanding, the definition of equality in modern society
is extended. Early interpretation was limited in scope, excluding
women, enslaved Africans, Indigenous people, religious minorities
and others from its promises. However, along with the primarily
proclaimed political parity and rights to life, liberty and pursuit of
happiness for every individual, the modern, broader view, includes
race, gender, identity, religion, sexual orientation and such. One of the
clearest legal milestones reflecting this broadened view was the Civil
Rights Act of 1964. This act prohibited discrimination based on race,
color, religion, sex, or national origin, and directly challenged the
systemic inequalities that had long persisted despite the Declaration’s
promises.'* Leaders of the civil rights movement, like Martin Luther
King Jr., openly used Jefferson’s words to point out the difference
between what America claimed to stand for and how it actually
treated people. By relying on the moral power of the Declaration,
they showed that it should not be seen as just a historical document,
but as something alive, such as a source of ongoing inspiration and a
guide for real justice. This living quality of the Declaration continues
to inspire modern legal and social battles for inclusion. For instance,
the landmark Supreme Court case Obergefell v. Hodges in 2015.,
extended the fundamental rights to marry to same-sex couples
nationwide, affirming that constitutional protections of liberty

14 National Archives, 2024. The Civil Rights Act of 1964. Available at:
https://www.archives.gov/milestone-documents/civil-rights-act [Accessed

22 Jun, 2025]
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and parity apply regardless of sexual orientation."” Yet, while such
victories mark progress there are cases that show how the society
must not disregard the continuing challenges. The Flint water crisis
exemplifies how modern inequality, especially along racial and
economic lines, directly challenges the ideals of the Declaration.'®
The community’s call for justice invoked Jefferson’s foundational
words as a demand, not a metaphor. These examples show that the
fight for equality is far from over and takes many forms. Equality
in its normative sense is inextricably tied to morality and justice,
particularly distributive justice. Yet, the understanding of equality in
the time of Declaration’s creation varies from what we consider it
to be now. With that said, what is declared correct and engraved on
vellum'” as the form of theory, does not necessarily mean it would be
applied in practice. It is evident that a great ray of freedom fell upon
the American legislature and the people under its administration,
yet casted shadows upon those excluded. With that said, how can
the author include universal truths, yet for only a narrow segment
of society?

This question became the cause of an avalanche of others. Each
generation posed new versions of the same inquiry: how can
equality be truly achieved?” The activists, in the light of development
of modern society, based their intentions on discouraging unjust
practices.

It is clear that even flawed ideals can be reclaimed. While I previously
discussed about the problem of hypocrisy that is embedded within
this document, it is important to observe that this particular issue
did not go unchallenged and unnoticed.

All things considered, “all men are equal” captured the essence of the

15 Supreme Court of the United States, 2015. Obergefell v. Hodges,

576 U.S. 644 (2015).Available at: https://www.supremecourt.gov/opin-
lons/14pdf/14-556 3204,pdf Accessed 22 Jun, 2025.)

16 EPA, 2024. Flint, Michigan Drinking Water Response. Environmental
Protection Agency. Available at: https://www.epa.gov/flint Accessed 22

Lun, 2025,

17 Vellum is a parchment sheet made from clafskin on which the Declara-

tion was printed.
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ideal that no one should rule over the other. Furthermore, the “men”
in the aforementioned phrase serves as the euphemism for “humanity’,
which many people who utilized the Declaration of Independence to
advocate equal treatment, used to seize both the historical and moral
high ground. Moreover, if the contentious assertion symbolizes moral
foundation, the mechanism through which it is put into practice, being
the law, should coordinate with its ideals.

Since the law governs each individual and determines what one
gets, the law itself should promote some form of equality.'® Having
said that, the principles on which laws and statutes are based on
should be fair and influence legal development to keep pace with
technological, economic and social development.

The Declaration’s National and Global impact and its role in
creating laws

Despite not being a valid document in a strict sense, since it is not
legally binding, the Declaration is considered expedient, as a core to
the moral and political principles which the American democracy,
law and identity are based on.

Theimpact of the document can be seen as it resonates with numerous
latter acts, that embodied the same ideals. However, posterior ones
expanded the list and the thought.

For instance, one of the most influential acts, particularly regarding
women and their emancipation, is the Declaration of Sentiments
and Women’s rights.

Crafted by Elizabeth Cady Stanton in 1848., the Declaration mirrors
the prior one as well as advocates for eradication of oppression,
injustice and elitism by invoking legal and social reforms.” The
document emphasizes women’s rights to vote, own property, and
receive education.

18 O’Brian, W. E. (2010). Equality in Law and Philosophy. Inquiry, 53(3),
/284,

19 Branningan, G. B. (2014). An Analysis of the Declaration of Indepen-

l [A Senior H Thesis]
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Furthermore, the Seneca Falls Convention’s manifesto changed the
old “All men are created equal” phrase to more exclusive one: “All
men and women are created equal”?

Legal reformers have been advocating equality and contesting
state laws that prevented married women from owning property,
including the wages they earned. They called on women to reject
such a government, which allowed even ignorant and lowbrow men
the right to vote, rather than women. The government, which denied
women the right to education, placed them in boxes and doomed
to immanence and interiority while excluding from every segment
of life as irrelevant, incomplete and cripple. The government, which
deprived them the equality in terms of divorce, business and even
regarding their place in the source-center of the immensely respected
natural rights and spirituality, the church. Until the adoption of this
declaration, the question of parity was a much contentious one and,
unfortunately, is the ongoing issue.

Additionally, being modeled closely upon its predecessor of almost a
century, the sentiment’s most important part was at its very end. The
conclusion contains the “Resolutions” which explain women’s rights,
responsibilities and the likewise ownership of God-given rights. The
ninth resolution, regarding suffrage, was the most challenging one,
since many proponents saw it as revolutionary move which would be
met with ill-grace in society. Despite the lack of support, the proposal,
although barely, passed after persistent and strong arguments made
in its defense by the activists. It went on to become the cornerstone in
women’s suffrage movement, ultimately influencing that American
women gain the right to vote in 1920., when the Nineteenth
Amendment was added to the U.S. Constitution.

Furthermore, the Declaration shared similarities and influenced the
adoption of the act that led to the establishment of the Democratic
Republic of Vietnam, the former Vietnamese Empire. Thus, in the
efforts to achieve international recognition, the goal is directed towards

20 HISTORY.com Editors. (2025, April 15). Seneca Falls Convention -
Definition, 1848, Significance | HISTORY. HISTORY. https://www.history.
com/articles/seneca-falls-convention

164




OGLEDALO MOGUCNOSTI

the values of the enlightenment and universal rights proclaimed in
the American document, as well as the launch of a revolution against
repressive rulers and elitism. This battle was conditioned by colonial
rule by France, when the people were denied basic freedoms and
were politically and economically exploited. Although the authority
of the colonialists was later weakened by Japans strict militant rules,
the suffering continued due to forced labor and famine brought into
the country as well as harsh industrial and political exploitation. The
impetus to start the engine of the revolution was given to them with the
capitulation of Japan at the end of World War II. Based on the model
of the principles adopted in the West and the immortal statement of
Thomas Jefferson that was paraphrased and understood in the broader
sense, the Declaration of Independence of the Democratic Republic of
Vietnam was adopted in 1945.

The country flourished, with its new leaders establishing new local
administrations, redistributing some properties, and opening
granaries to combat the famine.”'

Both Declarations now function as enduring expressions of
national identity and aspirations for freedom, while also providing
foundational principles within their respective legal systems.
Consequently, the blooming of global impact only started. To give an
illustration of what I mean, the passion and motivation had spread
all over the globe, being mostly enthusiastically welcomed by the
people. Certainly, many were untrustworthy for such a revolutionary
idea, but in spite of that, the indisputable fact was that it sent a strong
message about topics swept under the carpet for too long. Numerous
movements were set off in the chain of social change, such as the
one in France, Haiti, Latin America, Poland and Hungary. The
reformers were pushing for national independence, breaking free
from usurpers, powerful predators that kept them in an oppressed
position.

21 Declaration of independence of the Democratic Republic of Vietnam.
https://historymatters.gmu.edu/d/5139/
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Furthermore, the document that exempts the countries that ratified
it from legal obligation, yet serves as strong moral and legal reference
point in courts, is the Universal Declaration for Human Rights.
Crafted in 1948. by committee of the United Nations, it set a common
standard thatall nations should achieve.”? For that reason, the ultimate
goal is, primarily, the strong safeguard for free speech without the
reprisal with the guarantee of respect for human rights, since the
disdain towards them resulted in cruel behaviors. Furthermore,
another significant example of how the United Nations have utilized
the principles rooted in the Declaration of Independence is through
the adoption of the International Covenant on Civil and Political
Rights (ICCPR) in 1966. This treaty builds upon the foundational
ideals of individual liberty and equality by legally securing civil and
political rights such as freedom of speech, religion, and the right to
self-determination.

Thus, the protection of basic rights is crucial for preventing uprising
of tyranny. The United Nations not only recognized the necessity for
improvement in living standards and promotion of social reforms
through legal progress. Moreover, they reaffirmed their belief in
equality, equity, and dignity that belongs to each and every human
being with international human right document.
Fromitsadoptiononward, the American Declaration of Independence
has had various roles, as originator, mover and inspiration. Initially a
trigger for change in Europe, the Far East, and the tropical countries,
it has settled on its home turf as a creator.

22 UN General Assembly, Universal Declaration of Human Rights, Resolu-
tion 217A (III), A/RES/217(III), 10 December 1948. Available at: https://
www.un.org/en/about-us/universal-declaration-of-human-rights (Ac-
gessed: 20 May 2025)

23 United Nations, 1966. International Covenant on Civil and Political

Rights. Available at: https://www.ohchr.org/en/instruments-mechanisms/

instruments/international-covenant-civil-and-political-rights (Accessed

30 June 2025).
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Declarations’s Legal Legacy in U.S.

The Declaration of Independence laid the groundwork for a political
culture that essentially bonds the legitimacy of power with human
rights. Although it is not legally binding, its content became the
example through which the legal tradition of America evaluates
other acts, but also the context of fairness itself, especially during
landmark constitutional development. In many Supreme Court
cases, the values it proclaimed were used to argue for expanding
civil rights. For example, Roe v. Wade (1973), also drew upon the
Declaration’s emphasis on liberty and personal autonomy to support
reproductive rights. More recently, cases addressing affirmative
action, voting rights, and immigration policy have similarly invoked
its ideals to question whether legal structures align with the founding
promise of equal dignity.

The Declaration acted as the seed from which modern American
democratic views continued to grow. The outcome of efforts to
achieve liberty, fairness and autonomy, among many, were the Bill
of rights and the U.S. Constitution, that have immense merits for
the structure of the American law architecture. Certain promises
built into the manifesto of Independence became the cornerstone
of the norms to their successor freedom-seeking documents who
implemented them and made cogent. It is important to distinguish
between the Declaration of Independence and the U.S. Constitution.
While the Declaration articulates the philosophical foundation of
American democracy asserting the inherent rights of individuals,
the Constitution provides the legal framework through which those
rights are governed and enforced. This distinction matters, as the
Declaration offers moral guidance, while the Constitution carries
binding legal authority. Still, the Declaration remains a vital source of
moral reasoning. Judges and legal scholars often turn to its principles
when interpreting laws with the aspect of fairness, and human dignity
even in the absence of explicit legal mandates. The influence of the
Declaration also extends directly to the Bill of Rights, ratified in 1791
as the first ten amendments to the Constitution. These amendments
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preserve essential individual liberties such as freedom of expression,
religion, fair trial, and protection against government abuse and
are reflecting the Declaration’s core belief in the inalienability of
human rights. Although drafted years apart, both texts share the
same philosophical DNA. The Declaration ignited the idea that
rights are inherent and universal, while the Bill of Rights desired to
guarantee those rights through enforceable legal protections. In this
way, the Declaration’s moral vision was not abandoned but rather
institutionalized, transformed from a revolutionary statement into a
concrete legal protection of personal freedom.

The government’s ought to secure the assurance of the fundamental
rights all people are entitled to, based on the idea brought in
Declaration of Independence, Bill of rights and the Constitution.

Thus, while the Declaration of Independence may not dictate law, it
undeniably animates the spirit in which law is interpreted, reformed,
and reimagined in pursuit of a more just society.

Conclusion

The Declaration of Independence is a significant document that
established the ideological framework for American democracy by
arguing that governments obtain their power from the consent of the
governed and promoting universal ideals of equality and unalienable
rights.

The mixture of legal traditions and classical liberal thought as legal
ground that shaped the Declaration of Independence* united
the common law with universal principles of natural law and
set the groundwork for further American constitutional system
improvement.

Indisputably, it completely upended the previous paradigm regarding
government, resulting in meaningful changes both globally and
historically.

24 Gordon S. Wood, The Creation of the American Republic, 1776-1787
(Uni itv of North Carolina P 1969
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Although many flaws are noticed in the era of global development of
human rights and equality, enduring symbolic power of the document
certainlycannotbedenied. Providedthat,itisanongoingresponsibility
of societies to reinterpret and apply just solutions and principles, but
in a more fair-minded and nondiscriminatory manner. This ongoing
challenge to reinterpret its ideals only proves the Declarations
lasting relevance and unmatched power to move societies forward.
What I find truly extraordinary is that, despite its imperfections,
the Declaration remains a timeless source of inspiration and hope,
igniting revolutionary ideals that have resonated far beyond its
original context. Its visionary spirit and profound moral authority
have initiated movements for freedom and justice across the
world, showing how a document written over century ago and
without legal force, can become an excellent catalyst for change.

The ongoing mission of the Declaration today should be to serve as
a model for how we think, not in the context of the 18th century,
but in alignment with the evolving values and needs of modern
communities. It represents an imperfect, yet powerful depiction
of historical progress, one that should not be frozen in time, but
used as a guiding light. In a world still grappling with inequality,
insecurity, and injustice, we must return to its spirit and channel
its boldness. The Declaration should inspire ongoing efforts
toward global peace, social equity, and human dignity, in harmony
with the principles of international law and modern justice.
In my view, its historic significance and enduring influence
far outweigh any shortcomings, making it one of the most
remarkable documents in human history as well as a true
testament to the aspirations and dignity of humanity.
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Uvod

Uverenje da svakaindividua, ljudsko bice,imali¢na, rodenjem stecena
prava, koja su univerzalna i neotudiva, danas je rasprostranjeno
$irom sveta i zajemceno svim modernim ustavima. Ono je temelj
svetskog liberalnog poretka, koji je, jo$ uvek, dominantan. Teorija
o ovim subjektivnim pravima zaceta je u teoriji justnaturalizma,
jednoj od najznacajnijih pravnih teorija jo§ od XVII veka.

Postojale su razli¢ite varijacije teorije justnaturalizma, koja je
sazrevala kroz vreme, ali osnov je u svim varijantama isti. Sve one
ukazuju na postojanje tzv. prirodnih prava, koja su nepromenljiva,
univerzalna i neotudiva, koja su iznad pozitivhog prava. Odnosto,
prirodna prava zahtevaju da im se ono podredi. U suprotnom, kada
suveren, tj. onaj koji pozitivno pravo donosi i sprovodi, direktno ili
indirektno pojedinca lisi ovih prava, njegova vlast gubi legitimitet i
narod viSe nije obavezan da mu se pokorava.

Deklaracija nezavisnosti SAD doneta je 4. jula 1776. godine, u jeku
Americkog rata za nezavisnost od britanske krune. Ovaj dokument
je predstavljao odlucujuci korak u osamostaljenju SAD. Vrlo je
primetan snazan uticaj prirodnog prava, s obzirom na to da su
neka od osnovnih nacela (jednakost, ravnopravnost, pravo na zivot,
slobodu i srecu, kao i pravo na pobunu) inkorporirana u prvi deo
Deklaracije nezavisnosti.' Njen tvorac Tomas Dzeferson oslanjao se
na stavove Dzona Loka i Zana Zaka Rusoa, koji su se posebno bavili
teorijama justnaturalizma i drustvenog ugovora.

O evidentnom uticaju prirodnog prava na Deklaraciju nezavisnosti,
ali i na americku ustavnost uopste, svedoce sledece recenice: ,,Mi
smatramo ociglednim istinama da su ljudi stvoreni jednaki, i da ih je
njihov Tvorac obdario neotudivim pravima, medu koja spadaju zivot,
sloboda i trazenje srece. Da bi osigurali ta prava, ljudi ustanovljavaju
medu sobom drzave koje svoju pravednu vlast crpe iz pristanka onih
kojima se vlada.

1 United States Declaration of Indepenndence (1776)
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Pravo je naroda, kada neka forma vladavine postane Stetna po te
ciljeve, da izmeni, ukine i ustanovi novu vladu, osnivajuci je na
takvim principima, i organizujudi njenu vlast u takvom obliku, da
mu najverovatnije osiguraju bezbednost i sre¢u”?

S obzirom na to da je Deklaracija nezavisnosti, pored Ustava SAD
iz 1787. godine, temelj danasnje americke drzave i vrednosti koje
ona propagira, vrlo je vazno razumeti poreklo i istorijske okolnosti
pod kojim je doneta, kao i pravne teorije koje su pretezno uticale na
njenu sadrzinu, kako bi se razumeo i sam dokument i njegov pravno-

istorijski znacaj.

Prirodna prava
Pojam i poreklo

Pojam prirodnog prava evoluirao je kroz vreme. Razliciti filozofi i
pravni teoreticari pripisivali su mu razli¢ita znacenja, mada je osnov
teorije pretezno ostajao isti.

»Prirodno pravo je skup nepromenljivih, objektivnih i ve¢itih pravila
ljudskog ponasanja koja su u tom smislu sli¢na pravilima prirodnih
zakona”’

Prirodno pravo je smatrano ,,vi§im” pravom u odnosu na pozitivno:
Cesto seisticalaneophodnostdase pozitivno pravo uskladisanacelima
prirodnog prava, koje je sveopste i postojano nezavisno od vremena,
drzave ili zakonodavca. O ovom konceptu svedoci i Ciceron: ,,ne
mogu postojati razli¢iti zakoni u Rimu i u Atini, ili razli¢iti zakoni
u sadasnjosti i budu¢nosti, ve¢ ¢e jedan vecan i nepromenljiv zakon
vaziti za sve narode i sva vremena, i postojace samo jedan gospodar
i vladar, a to je Bog nad nama svima, jer je on kreator ovog zakona,
njegov donosilac i sudija koji ga sprovodi”.*

Bilo je razli¢itih misljenja o poreklu prirodnog prava. Neki mislioci,
poput Tome Akvinskog, smatrali su da prirodno pravo proistice iz
bozanskog providenja, dok su drugi, poput DZona Loka i Zana Zaka

2 Jovanovi¢, M. Dajovi¢, G. Vasi¢, R. (2015), Uvod u pravo, 2. izdanje,
Pravni fakultet Univerziteta u Beogradu

3 Ibid.

4 Bix, B. (2010), ‘Natural Law Theory’, Academia Edu, p. 212
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Rusoa, verovali da ono izvire iz same prirode.’ Neki teoretircéari su isli
tako daleko da su smatrali da, ukoliko pozitivno pravo krsi osnovna
nacela prirodnog prava, ono uistinu i nije pravo, odnosno gradani
nisu duzni da ga postuju. Lex iniusta non est lex - nepravedan zakon
nije zakon.

Po Tomi Akvinskom, pravedan zakon je onaj koji je saglasan sa
prirodnim pravom. To podrazumeva:

1) da je zakon donet ,,zarad opsteg dobra”;

2) da zakonodavac nije prekoracio svoja ovlaséenja;

3) da je teret zakona pravedno nametnut gradanima.®

To bi u praksi znacilo da svaki zakon koji nije potpuno moralno
ispravan automatski ostaje van snage, a gradani nisu duzni da ga
postuju, niti bi sudije trebalo po njemu da sude. Medutim, evidentno
je da ovakvi stavovi ulaze u zonu relativizma, jer ne postoji tacan
kriterijum na osnovu kog bi se moglo oceniti da li je neki zakon u
skladu sa prirodnim zakonom, odnosno da li je moralno ispravan
(pre svega, zato $to se ne vode svi ljudi istim moralnim nacelima, a
pravda i opste dobro su krajnje neodredeni pojmovi). Zbog ovoga bi
se moglo reci da su ovakva shvatanja prirodnog zakona ekstremna,
a tome doprinosi i ¢injenica da su ona danas gotovo potpuno
napustena.

Teorija prirodnog prava postojala je jo$ u anticko doba. Medutim,
procvat je dozivela u XVII i XVIII veku. Dva su znacajna preokreta
u razvoju ove teorije.

Prvi znacajan momenat moze se pripisati Hugu Grocijusu, holandskom
pravniku i filozofu. Zahvaljuju¢i njegovom delu O pravu rata i mira,
konacno su odvojili pravo i religija. Taj raskid personifikuje recenica:
»Prirodno pravo bi vazilo ¢ak i ako pretpostavimo [...] da nema Boga ili
da on nema upliva u ljudskim stvarima”’

Ljudski razum postaje osnovni izvor prirodnog prava, odnosno -

5 Avramovi¢, S. Stanimirovi¢, V. (2023), Uporedna pravna tradicija, 18.
izdanje, Pravni fakultet Univerziteta u Beogradu
6 Bix, B. (2010), ‘Natural Law Theory’, Academia Edu, p. 213
7 Jovanovi¢, M. Dajovi¢, G. Vasi¢, R. (2015), Uvod u pravo, 2. izdanje,
Pravni fakultet Univerziteta u Beogradu
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stav da covek razumom moze pojmiti osnovna nacela prirodnog
prava postaje dominantan.

Hugo Grocijus, osim $to je jedan od najznacajnijih predstavnika
justnaturalizma, doprineo je i osnivanju medunarodnog prava. On
istice da se medunarodno pravo moze ustanoviti samo na visim
nacelima, koja su iznad drzava i njihovih zakona.® Iako je njegovo
delo objavljeno 1625. godine, ovakvo videnje medunarodnog prava i
danas je dominantno i dovodi u delikatan polozaj suverenitet drzave,
kao jedno od osnovnih ustavnih nacela modernih demokratija.

Drugi znacajan momenat moze se pripisati talasu racionalizma,
tj. racionalizaciji teorije justnaturalizma. Ovim se akcenat stavlja
na pojedinca, individuu. Uslov za ovaj preokret bilo je radanje
gradanskog drustva. Razvoj trgovine zahtevao je uspostavljanje
slobodne najamne radne snage, koja je mogla slobodno da prodaje
i naplacuje svoj rad. Ukidanje ropstva i feudalnih odnosa stvorilo je
mogucnost da se ljudska bi¢a pravno izjednace. Samim tim, prirodno
pravo sve manje podrazumeva duznosti i pravila koja pojedinac
mora da postuje, a sve vise se okrece ka njegovim licnim, urodenim i
subjektivnim pravima. Tako se izdvaja termin prirodna prava, dobivsi
znacenje kakvo ima i danas: skup univerzalnih, nepromenljivih i
neotudivih prava koja svaki pojedinac stice rodenjem. Ova distinkcija
se najbolje moze prepoznati u engleskoj terminologiji: fokus vise
nije na prirodnom pravu (natural law), koje podrazumeva duznosti
i pravila, ve¢ na prirodnim, subjektivnim pravima (natural rights),
koja u moderno doba dobijaju naziv ljudska prava. Upravo je Hobs
ukazivao na neophodnost razlikovanja ova dva termina.’

8 Avramovi¢, S. Stanimirovi¢, V. (2023), Uporedna pravna tradicija, 18.
izdanje, Pravni fakultet Univerziteta u Beogradu

9 Vukadinovi¢, D. (2020), ‘Od anticke teorije prirodnih prava do savremene
teorije ljudskih prava’, Perspektive implementacije evropskih standarda u pravni
sistem Srbije’, knjiga 10, Pravni fakultet Univerziteta u Beogradu, p. 71
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,Cetiri su polazista ove teorije prirodnih prava:

1. Postoje prirodna (subjektivna) prava koja se mogu spoznati
razumom i racionalno dokazati. Ta prava su ve¢na i univerzalna.

2. Prirodno pravo (objektivno) jeste korpus, zbir pravila koja se mogu
utvrditi razumom i kojima se savrSeno obezbeduju sva ta prirodna
prava.

3. Politicka zajednica (drzava) postoji samo da bi ljudima zajemcila
ostvarivanje tih prirodnih prava.

4. Pozitivno pravo je sredstvo kojim drzava ispunjava taj svoj zadatak
i ono je obavezno samo u meri u kojoj je usaglaseno sa prirodnim
pravom, a svaki pojedinac (to jest njegov razum) je sudija u pogledu
ove usaglasenosti”

Ovakvo shvatanje prirodnih prava prvu prakti¢nu primenu dobija
u Deklaraciji nezavisnosti SAD iz 1776. godine. Danas se na njemu
temelji ¢itava americka ali i globalna ustavnost.

Najznacajnija prirodna prava jesu pravo na zivot, slobodu, sigurnost,
svojinu, dostojanstvo, jednakost pred zakonom itd. Konkretno, u
Deklaraciji nezavisnosti SAD pominje se pravo na zivot, slobodu i
teznju ka sreci.

DzZon Lok i njegov pogled na prirodna prava

Dzon Lok (1632-1704) bio je engleski filozof i lekar, jedan od
najuticajnijih mislilaca svog doba, a cesto je smatran ocemliberalizma.
Njegov rad je znacajno uticao na razvoj epistemologije i politicke
filozofije, koju je zasnovao na teoriji justnaturalizma, a njegovo
najznacajnije delo iz politicke filozofije jesu Dve rasprave o vladi. U
ovom delu je, izmedu ostalog, napravivsi korelaciju izmedu teorije
prirodnog prava i teorije drustvenog ugovora, dao svoje videnje o
ispravnom nacinu funkcionisanja pravednog politickog drustva.

U njegovoj percepciji prirodnog prava vidljive su religiozne primese,
te on zastupa stanoviste da prirodni zakoni izviru iz bozje volje,
ali da ih svaki covek moze spoznati razumom. Po Loku, svi ljudi u

10 Jovanovi¢, M. Dajovi¢, G. Vasi¢, R. (2015), Uvod u pravo, 2. izdanje,
Pravni fakultet Univerziteta u Beogradu
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prirodnom stanju (fiktivnom stanju bez drzavnog uredenja) rodeni
su slobodni i, po prirodnom zakonu, imaju pravo na zivot, slobodu i
svojinu. Ova prava ¢oveku pripadaju samom ¢injenicom da je ljudsko
bic¢e; ona su neotudiva. Sloboda postoji dokle god ljudi postuju
prirodne zakone, koji su potpuno logi¢ni i pojmljivi razumom. Kako
bi ocuvali ova prava, ljudi dobrovoljno sklapaju drustveni ugovor i
odricu se dela svojih prava u korist institucije vlade, koja im zauzvrat
garantuje da ¢e postovati i, jo$ vaznije, zastititi njihova prava. Tako
je pravedna vlast ona koja vlada uz saglasnost onih kojima vlada,
koja je uspostavljena samo da bi §titila i postovala prirodna prava
pojedinca. Cim vlada prekoradi svoja ovlaséenja, kada pozitivni
zakoni postanu protivrecni prirodnim, drustveni ugovor se raskida,
a takva vlada gubi svaki legitimitet, pa je pravo svakog gradanina da
je svrgne i uspostavi novu.

»[PJoliticko drustvo i postoji jedino tamo gde se svaki ¢lan drustva
odrekao svoje prirodne vlasti i predao je u ruke zajednice u svim
sluc¢ajevima kada moze, radi zastite, da se obrati zakonu koji je ona
uspostavila”!!

Kada Lok govori o prirodnom pravu kao nec¢emu $to je logi¢no
svakom razumnom c¢oveku i $to postoji nezavisno od pozitivhog
prava, moze se izvesti zaklju¢ak da je prirodno pravo inherentno
moralu. Medutim, takode su apostrofirana prava na zivot, slobodu i
svojinu, kao osnovna ljudska, odnosno prirodna prava coveka.
Postoji nekoliko indikatora Lokovog neupitnog uticaja na Americku
revoluciju i Deklaraciju nezavisnosti. Njega su postovali i cesto ¢itali
Dzejms Medison, Aleksander Hamilton, Tomas Dzeferson i drugi
Ocevi osnivaci. Tomas Dzeferson, tvorac Deklaracije nezavisnosti
SAD, jednom prilikom je izjavio: ,,Bejkon, Lok i Njutn... Ja smatram
da su to tri najveca ¢oveka koja su ikada zivela, bez bilo kakvih
izuzetaka, i da su polozili temelje tih superkonstitucija koje su
podignute u fizickim i moralnim naukama”'?

U Dvema raspravama o vladi Lok propisuje ogranicena ovlascenja

11 Lok, Dz. (2002), ‘Dve rasprave o vladi, 2. izdanje, Beograd: Utopia

12 Dzeferson, T. (1789), Pisma 1743-1826, dostupno na: From Revolu-
tion to Reconstruction: Presidents: Thomas Jefferson: Letters: BACON,
LOCKE, AND NEWTON
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zakonodavne vlasti u svakoj drzavi: ,,Prvo, oni treba da vladaju
na osnovu ustanovljenih zakona, a ne da budu nedosledni u
pojedinac¢nim slucajevima, ve¢ da imaju jedno pravilo za bogatog i
siromasnog, za miljenika na dvoru i seljaka za plugom.

Drugo, ovi zakoni takode ne treba da budu kona¢no namenjeni ni
jednom ni drugom cilju osim dobru naroda.

Trece, onine treba da udaraju poreze na svojinu narodabez saglasnosti
naroda, koju je dao on sam ili su je dali njegovi predstavnici. A ovo se
upravo tice samo takvih vlada gde zakonodavno telo stalno postoji,
ili bar tamo gde narod nije namenio neki deo zakonodavne vlasti za
predstavnike koje bi s vremena na vreme birao.

Cetvrto, zakonodavno telo niti mora niti moZe da prenese vlast
donosenja zakona na nekog drugog, ili da je postavi negde drugde, a
ne tamo gde je to narod ucinio”"

Imaju¢i u vidu drustvenopoliticke okolnosti pred Americku
revoluciju, kao i sam tekst Deklaracije nezavisnosti, evidentan je
uticaj Lokove filozofije na ishod ovih istorijskih dogadaja. Njegova
razmisljanja su implementirana u samoj Deklaraciji, a stavovi o
pravu na pobunu i revoluciju verovatno su bili jedan od pokretaca

borbe za nezavisnost americkih kolonija.
Tomas Dzeferson i njegov pogled na prirodna prava

Tomas Dzeferson (1743-1826) bio je jedan od osnivaca Sjedinjenih
Americkih Drzava, tvorac Deklaracije nezavisnosti SAD i treci
predsednik SAD.

Koliko je bio nadahnut teorijom prirodnih prava, svedoc¢i sama
Deklaracija nezavisnosti, ali i dve godine ranije objavljen Sazeti
prikaz prava Britanske Amerike. U ovom eseju Dzeferson poziva
britanskog kralja da ravnopravno tretira sve britanske kolonije i
podseca ga na neotudiva prava svakog pojedinca. Ovaj dokument
moze se smatrati uvertirom pred Americku revoluciju, kao poslednje
upozorenje britanskoj kruni: ,Otvorite svoje grudi, gospodine,
liberalnoj i prosirenoj misli. Neka ime DZordza III ne bude mrlja na

13 Lok, Dz. (2002), ‘Dve rasprave o vladi, 2. izdanje, Beograd: Utopia
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stranici istorije. OkruZeni ste britanskim savetnicima, ali zapamtite
da su to stranke. Nemate ministra za americka pitanja, jer nemate
nikoga uzetog medu nama, niti podloznog zakonima o kojima vam
oni trebaju dati savete. Valja vam, dakle, misliti i delovati za sebe i
svoj narod”'*

Kao ¢vrsti zastupnik ideologije liberalizma, pod snaznim uticajem
Lokove filozofije, verovao je i proklamovao jednakost. Pojam
jednakosti diferencirao je na dva principa: jednake prilike za sve i
moralnu jednakost.

Princip jednakih prilika za sve pravi razliku izmedu ljudi na osnovu
njihovog socijalnog statusa, obrazovanja, nadarenosti itd., ali
pokusava da te razlike anulira tako da svaki pojedinac ima jednake
$anse da napreduje i pronade svoju srecu. Put ka ostvarenju tog cilja
Dzeferson vidi u obezbedivanju neprikosnovenosti prirodnih prava,
konstitucionalizaciji vlasti, ukidanju primogeniture, uspostavljanju
slobode veroispovesti i sl.

Princip moralne jednakosti kaze da svako ljudsko bice zasluzuje
jednaka li¢na i gradanska prava.'s

Ovakvo razmisljanje je u to vreme bilo revolucionarno i utrlo je put
svetskom liberalnom poretku, koji je opstao vekovima kasnije.

Jos jedno vazno pravo koje Dzeferson istice jeste pravo na revoluciju.
Ono je sadrzano u Deklaraciji, a moze se protumaciti kao opravdanje
za nasilno rusenje vladajuceg rezima zarad o¢uvanja prirodnih prava
svakog pojedinca. Neki tvrde da se i celokupan dokument Deklaracije
nezavisnosti moze posmatrati kao izvesno opravdanje za Americku
revoluciju.

»Slobodan narod [pretenduje] na svoja prava kao izvedena iz zakona
prirode, a ne kao dar svog glavnog magistrata”.'® U ovoj recenici moze
se naslutiti Lokov model teorije drustvenog ugovora u korelaciji sa

14 Dzeferson, T. (1774), ‘Summary view of the rights of British America,
dostupno: GLC00962_OS.pdf

15 Holowchak, M. Andrew, “Thomas Jefterson’, The Stanford Encyclope-
dia of Philosophy (Winter 2018 Edition), Edward N. Zalta (ed.), dostupno:
https://plato.stanford.edu/archives/win2018/entries/jefferson/>.

16 Dzeferson, T. (1774), ‘Summary view of the rights of British America,
dostupno: GLC00962_OS.pdf
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prirodnim pravima - vlast kao takva postoji samo da bi obezbedila
postojana prirodna prava onima koji su tu vlast na prvom mestu
uspostavili.

Tomas Dzeferson se s pravom moze smatratijednom od najznacajnijih
li¢nosti u americkoj istoriji. Dan donoSenja Deklaracije nezavisnosti
u SAD i danas se slavi kao nacionalni praznik, a njegove ideje
o jednakosti, prirodnim pravima i pravdi nastavljaju da zive u
celokupnoj americkoj ustavnosti.

Uloga prirodnih prava u borbi americkih kolonija za nezavisnost
od britanske Krune

Prva stalna britanska kolonija uspostavljena na tlu Severne Amerike
bio je Dzejmstaun, koji je u sastav Britanske imperije kona¢no
usao 1607. godine. On ¢e kasnije prerasti u Virdziniju. U narednih
nekoliko decenija, Velika Britanija ¢e brojati 13 koloniija na tlu
Severne Amerike.

Tokom (itave svoje vladavine, Britanija na celu sa Dzordzom III
ophodila se nesavesno prema svojim kolonijama, narocito onim
u Americi. S obzirom na to da je trebalo finansirati mnogobrojne
ratove, sredstva su crpljena iz kolonija u vidu visokih poreza i
carina. Americke kolonije su mogle da trguju samo sa Britanijom,
porezi i carine na razna dobra povecavani su u skladu s potrebom
Kraljevstva, a bez preteranog obzira prema kolonijama. Stoga su
kolonije pretezno Zivele u siromastvu.

Britanija je postavljala svoje guvernere na celo svake kolonije, §to je
stanovnike stavljalo u veoma nepovoljan polozaj, s obzirom na to da
postavljeni guverneri nisu bili upuceni u nacin zivota u kolonijama,
pa su im nametali svoje zakone, koji nisu odgovarali kolonizovanom
narodu.

Dzordz III ni u jednom trenutku nije dozvolio da kolonije steknu
ozbiljniji vid autonomije, niti da zahtevaju dodatna prava, uprkos
neprestanim zahtevima americkih kolonija da imaju svog zastupnika u
Britanskom parlamentu. Nakon §to se odnosi zao$trili, po iskrcavanju
britanske vojske na americko tlo i povisenju carina i poreza, situacija je
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eskalirala i pretvorila se u oruzani sukob 1775. godine."”

Godinu dana kasnije, objavljena je Deklaracija nezavisnosti SAD,
nakon Cega Ce uslediti rat i borba za nezavisnost americkih kolonija,
sve do kona¢nog stvaranja SAD Pariskim mirom 1783. godine.

Medutim, istorija Cesto previda ono $to je potencijalno igralo klju¢nu
ulogu u oslobadanju SAD od britanske Krune. Teorija o prirodnim
pravima jedan je od vodecih uzro¢nika Americke revolucije kao takve.
Evidentno je da je medu stanovnicima kolonija godinama vladalo
nezadovljstvo zbog teskih uslova zivota. Medutim, artikulacija tog
nezadovoljstva kroz sveopstu pobunu i borbu za nezavisnost mora se
pripisati prirodnim pravima. Da stanovnici kolonija nisu osvestili ideju
neprikosnovnih prava koja bi trebalo da pripadaju svima, da se nisu
vodili idejama jednakosti i teorijom drustvenog ugovora, bilo bi veoma
diskutabilno da li bi do revolucije uopste doslo. Shodno tome, neke
zasluge mora preuzeti DZzon Lok, ali i mnogobrojni njegovi savremenici
koji su u to vreme obrazovali jednu potpuno novu i revolucionarnu
politicku misao. Otelotvorenje te politicke misli jeste upravo Deklaracija
nezavisnosti, ali je vazno naglasiti da je ona samo zaokruzila i uoblicila
liberalne ideje slobode, jednakosti i pravde, mada su one zapravo bile
postojane godinama pre njenog donosenja, kao jedan od glavnih faktora
revolucije.

Povelja o pravima (1791)

Povelja o pravima (Bill of Rights) predstavlja prvih deset amandmana
na Ustav Sjedinjenih Americkih Drzava, usvojenih 1791. godine.
Ovi amandmani garantuju osnovna prava gradana, poput slobode
govora, veroispovesti, prava na pravi¢no sudenje, privatnost, zastitu
od mucenja itd. Tako se cCesto govori o njima kao o temeljima
americke slobode, oni su zapravo rezultat politickog kompromisa i
filozofske borbe koja je vodena u samim pocecima americke drzave.

17 Avramovig, S. Stanimirovi¢, V. (2023), Uporedna pravna tradicija, 18.
izdanje, Pravni fakultet Univerziteta u Beogradu
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Pozadina donoS$enja Povelje o pravima

Godine 1787. sazvana je Ustavna konvencija u Filadelfiji, gde je
napisan Ustav SAD, koji je predvidao snaznu, centralizovanu saveznu
vladu. Medutim, ovakav predlog Ustava odmabh je izazvao Zestoke
rasprave. Federalisti, koji su podrzavali novi Ustav, tvrdili su da je
snazna centralna vlast neophodna za stabilnost zemlje. Nasuprot
njima, antifederalisti su strahovali da ¢e takva vlast postati sli¢cna
tiranskoj britanskoj Kruni protiv, koje se i bore.

Glavna zamerka antifederalista bila je $to Ustav ne sadrzi garancije
osnovnih prava gradana - prava koja bi §titila pojedinca od drzavne
zloupotrebe mo¢i. Da bi se obezbedila ratifikacija Ustava u pojedinim
drzavama, federalisti su napravili kompromis i obecali da ce, ¢im Ustav
bude usvojen, u njega biti uklju¢ena Povelja o pravima. Tako je DZejms
Medison, iako prvobitno skepti¢an prema potrebi za amandmanima,
preuzeo zadatak da ih napise. Kongres je 1789. predlozio 12 amandmana,
a 10 je ratifikovano do 1791. godine."

Veza sa prirodnim pravima

Filozofska osnova za Povelju o pravima lezi u prosvetiteljskim idejama,
narocito u teoriji prirodnih prava. Ta prava postoje nezavisno od drzave,
vlast ih ne daje gradanima, ve¢ ih samo priznaje i obezbeduje njihovo
postovanje. Moglo bi se reci da je Povelja o pravima svojevrstan nastavak
Deklaracije nezavisnosti SAD, u kojoj se prosiruje katalog Ustavom
zajemcenih prava, dok se nastavlja prozimanje teorije prirodnih prava
kroz americku ustavnost.

Uska povezanost sa prirodnim pravima moze se uociti povr$nom
analizom prvih deset amandmana:

Prvi amandman §titi slobodu izrazavanja, veroispovesti i
okupljanja. Cetvrti amandman S§titi pravo na privatnost. Peti i Sesti

18 History.com Editors (2009) “The Bill of Rights — Drafting, Constitu-
tional Convention & Amendments, History, dostupno na: https://www.
history.com/articles/bill-of-rights
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amandman obezbeduju pravican postupak i zastitu slobode. Deveti
amandman garantuje zastitu prava koja nisu izri¢ito navedena u
Ustavu. Sve ovo je koherentno s prirodnim pravima kao takvim."
Povelja o pravima je proizvod politickog kompromisa, ali i
dubokih filozofskih uverenja o prirodi ¢oveka i njegove slobode.
Ona osigurava da americka vlast, ma koliko mo¢na bila, ne moze
gaziti osnovna prava pojedinca. Time je americki Ustav dobio svoj
najvazniji dodatak, koji ga pretvara ne samo u pravni dokument ve¢ i
u temelj zastite ljudskog dostojanstva. Povezanost Povelje o pravima
sa prirodnim pravima dokazuje da sloboda nije poklon drzave, ve¢
neotudivo pravo svakog ¢oveka.

Nacela sadrzana u Povelji o pravima nisu ostala ograni¢ena na
normativni okvir Ustava, ve¢ su s vremenom dobila svoje puno
znacenje kroz sudsku interpretaciju. U nastavku e biti analizirani
pojedini sudski slucajevi koji su doprineli razvoju ustavnopravne
misli i konkretnom definisanju odnosa izmedu prirodnih prava
pojedinca i ovlas¢enja drzavne vlasti.

Slucaj Calder v. Bull
O slucaju

Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798) jeste slucaj Vrhovnog suda
SAD koji je bio od velikog znacaja za razvoj americke ustavnosti.
Osim $to se bavi osnovnim pitanjem ex post facto zakona, znacajan
je izbog toga $to je u njemu sadrzana interpretacija Ustava SAD kao
drustvenog ugovora, $to je veliki doprinos za ovu teoriju i teoriju
prirodnih prava uopste.

Ovaj spor je prevashodno pokrenut zbog pitanja o nasledivanju
Normana Morisona, odnosno validnosti njegovog testamenta.
Prema testamentu, njegovu imovinu bi trebalo da nasledi bra¢ni par
Bul. Medutim, ako se ispostavi da testament nije validan, Normanov
zakonski naslednik bila bi porodica Kalder.

19 United States Bill of Rights (1791)
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21. marta 1793. godine, Ostavinski sud u Hartfordu u drzavi Konektikat
ponistio je testament Normana Morisa, pa je imovina pripala porodici
Kalder. U pocetku, a i tokom ovog sudenja, zakon savezne drzave
Konektikat zabranjivao je podnosenje zalbe ili pravnog leka po isteku
roka od 18 meseci od dana donosenja presude. U ovom slucaju, to bi za
porodicu Bul znacilo da ne moze da izjavi zakonitu zalbu viem sudu na
presudu da je testament nevazeci, zato $to je rok za podnosenje pravnog
leka istekao. Medutim, Generalna skupstina Konektikata, u maju 1975.
godine, donela je zakon kojim se ukida prethodno vazeci zakon o zabrani
podnosenja zalbi nakon 18 meseci, $to je omogucilo porodici Bul da ulozi
zalbu i direktno promenilo ishod slucaja.

Porodica Kalder ulozila je zalbu tvrdeci da je ovaj zakon ex post facto,
tako da samim tim kr$i ¢lan 1, odeljak 10 Ustava SAD. Slucaj je stigao
pred Vrhovni sud SAD 1798. godine.

Glavno pitanje u ovom slucaju je da li se sporni zakon moze smatrati
ex post facto zakonom, na osnovu cega se moze zakljuciti da li je
protivustavan.

Vrhovni sud SAD doneo je odluku da nema osnova za tvrdnju da je sporni
zakon drzave Konektikat protivustavan, odnosno da krsi gorepomenutu
odredbu Ustava o zabrani donosenja ex post facto zakona.

Znacaj za americko pravo i zaklju¢na razmatranja

Osim preciznijeg definisanja i tumacenja jednog znacajnog domena
prava — retroaktivni i ex post facto zakoni - ovaj slucaj je izuzetno
znacajan za americko pravo uopste. U nekoliko navrata, sudije
Vrhovnog suda afirmi$u stavove iz Povelje o pravima i Deklaracije
nezavisnosti SAD koji se direktno odnose na teoriju prirodnih,
neprikosnovenih prava i teoriju drustvenog ugovora.

»Narod Sjedinjenih Drzava je uspostavio svoj Ustav ili oblik vladavine
da bi uspostavio pravdu, unapredio opstu dobrobit, osigurao blagodeti
slobode i zastitio svoju licnost i svojinu. Ciljevi zbog kojih ljudi ulaze u
zajednicu odredice prirodu i uslove drustvenog ugovora, a posto je on
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temelj zakonodavne vlasti, odlucice i koji su njeni pravi ciljevi”* Ovde
se drustveni ugovor eksplicitno pominje, ali i primenjuje, sto je velik
iskorak u americkoj sudskoj praksi.

Osim toga, ovaj slucaj sadrzi prve interpretacije Povelje o pravima
— konkretno, Petog amandmana. Peti amandman propisuje Zzivot,
slobodu i svojinu kao tri osnovna neprikosnovena dobra koja
nikome ne mogu biti oduzeta bez propisnog sudskog postupka,* sto
se takode nadovezuje na prirodna prava i priznaje ih.

»Akt legislative (poSto ga ne mogu nazvati pravom) koji je
suprotstavljen osnovnim principima drustvenog ugovora ne moze se
smatrati zakonitim vr§enjem zakonodavne vlasti”*

Konac¢no, moze se izneti zakljucak da je ovo jedan od znacajnijih
presedana u americkom pravu, koji je u velikoj meri oblikovao dalji
putirazvoj americke ustavnosti i doprineo negovanju tradicionalnog
poimanja i znacaja prirodnih prava i drustvenog ugovora, onakvih
kakvi su sadrzani u Deklaraciji nezavisnosti.

Slucaj Dred Scott v. Sandford
O slucaju

Slucaj Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857) smatra se
jednom od najlosijih odluka koju je Vrhovni sud SAD ikada doneo.

Iako su ideje o prirodnim pravima, slobodi i jednakosti sadrzane u
Deklaraciji nezavisnosti SAD i Povelji o pravima bile revolucionarne,
a danas se smatraju temeljima svetskog liberalnog poretka, jedno
pitanje je vesto izbegavano, a ostalo je i te kako sporno. Ono se
namece samo: za koga su sve (ili nisu) vazila ova neprikosnovena,

20 Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798), dostupno na: U.S. Reports:
Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798).

21 Constitution of the United States (1787)

22 Chase, S. (1789), Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798), dostupno
na: U.S. Reports: Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798).
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rodenjem stecena prava? Iz perspektive danasnjice, verovatno bi
logican,i sa liberalnom ideologijom saglasan odgovor bio - za
sve. Medutim, drustvenopoliticka stvarnost u Americi u vreme
donosenja ovih znacajnih doknumenata, a i decenijama kasnije
bila je drugacija. Rasna segregacija i ostaci robovlasnicke tradicije
imali su snazan uticaj na tadasnje americko pravo i sudsku praksu.
Pitanja opravdanosti robovlasnickog drustva, rasne segregacije
i relativizovanja prirodnih prava sredinom XIX veka podrivala su
temelje Sjedinjenih Americkih Drzava i vrednosti na kojima su one
pocivale. Upravo ta pitanja su svoju kulminaciju dozivela tokom
Americkog gradanskog rata 1861-1865. godine.

Jedan od presudnih dogadaja koji su prethodili Americkom
gradanskom ratu i koji se mogu smatrati direktnim povodom za
njegovo izbijanje jeste Slucaj Dred Scott v. Sandford.

Cinjenice

Sredinom XIX veka, prema zakonu nekih drzava SAD ropstvo je bilo
ilegalno, ali postojale su i one ¢iji zakoni to ne zabranjuju. U ovom
slucaju, radi se o Dredu Skotu, koji je roden kao rob u drzavi Misuri
(gde je ropstvo u to vreme bilo legalno). Njegovi gospodari su ga
odveli u Ilinois, gde je prebivao 10 godina (1833-1843). Po povratku
u Misuri, on je podneo tuzbu Drzavnom sudu Misurija tvrdeéi da
je slobodan ¢ovek, na osnovu toga sto je odveden u drzavu gde je
ropstvo zabranjeno (Ilinois). Slucaj je stigao pred americki Vrhovni
sud 1856. godine.

Osnovno pitanje u ovom sporu jeste da li je Dred Skot slobodan
¢ovek, odnosno da li on, kao pripadnik negroidne rase, moze i treba
da uziva prirodno pravo na slobodu. Pitanje koje se ovde postavlja,
a koje prevazilazi okvire samo ovog slucaja, jeste da li stanovnici
SAD koji su africkog porekla treba da imaju pravo na americko
drzavljanstvo, odnosno status americkog gradanina, $to implicira
sva ostala Ustavom zajemcena prava.

Vrhovni sud SAD doneo je odluku 1857. godine da Dred Skot nije
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drzavljanin SAD, niti da on drZzavljanstvo moze steci; prema tome,
ne moze tuzbom saveznim sudovima nastojati da ostvari svoja
prava. Stanoviste suda je da nikada nije postojala namera Ustava da
dodeli drzavljanstvo pripadnicima negroidne rase koje su kao robovi
deportovani iz Afrike u SAD.

»Mislimo [...] da oni [crnci] nisu ukljuceni, niti je bilo namera da budu
ukljuceni pod re¢ gradani u Ustavu i stoga ne mogu zahtevati nijedno od
prava i privilegija koje taj instrument predvida i obezbeduje gradanima
Sjedinjenih Drzava. Naprotiv, oni su u to vreme [osnivanja Amerike]
smatrani podredenom klasom bica potcinjenih dominantnoj rasi i, bez
obzira na to da li su emancipovana ili ne, ipak ostaju podlozna njenoj
vlasti i nemaju nikakva prava ni privilegije osim onih koje vlast i Vlada

odluce da im dodele’?

Znacaj za americko pravo i zaklju¢na razmatranja

Ovimslu¢ajemdodatnojeuzburkanajavnostpopitanjurobovlasnistva
u SAD, §to je kasnije eskaliralo u Americki gradanski rat. Drzave
u kojima je robovlasnistvo bilo ilegalno o$tro su odreagovale na
ovakvu presudu, a Sever i Jug su se jos viSe polarizovali.

Ovaj slucaj je znacajan u pogledu uzro¢no-posledicne veze sa
donosenjem Trinaestog i Cetrnaestog amandmana. Ovakvom
presudom, baziranom isklju¢ivo na rasistickoj i robovlasnickoj
ideologiji, apostrofiran je ovaj problem u drustvu i, samim tim,
utkan je put njegovom resavanju.

Uzevsi jednu od opstih odredbi Deklaracije nezavisnosti SAD - da
su svi ljudi ,,stvoreni jednaki i imaju neotudiva prava, medu kojima
su zivot, sloboda i potraga za srecom™* - izvodimo zaklj¢ak da ova
presuda direktno krsi osnovna nacela akta na kome se zasniva ¢itava
americka ustavnost. Mislimo da je ovakva presuda zasnovana na
teoriji pravnog pozitivizma, koja daje prednost vaze¢im zakonima
bez obzira na njihovu sadrzinu i moralnost, ne priznajuci prirodna

23 Tany, R. (1857), Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857),
dostupno: U.S. Reports: Dred Scott v. Sandford, 60 U.S. (19 How.) 393

(1856).
24 United States Declaration of Independence (1776)
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prava kao ona koja stoje iznad pozitivnog prava.

Takode, ova presuda pruza drugaciji pogled na prirodna prava i to
kako su ona de facto izgledala u SAD. Vladavina prava i jednakost jos
uvek su bile krhke i relativizovane, cesto dostupne samo povlas¢enoj
klasi - belim muskarcima. Prema tome, iako je osmiSljavanje i
inkorporiranje prirodnih prava u svakodnevni zZivot civilizacijsko
dostignuce, neophodno je bilo vreme, ali i borba da bi ona dostigla
nivo na kojem su danas.

Slucaj Lochner v. New York>
O slucaju

Lochner v. New York, 198 U.S. 45 (1905) jos je jedan slucaj Vrhovnog
suda SAD koji se ubraja u kontroverzne. Po njemu je nazvan citav
jedan period americke pravne istorije, od 1897. do 1937. godine.
U takozvanoj Lohner eri Vrhovni sud se u velikoj meri mesao u
ekonomsku politiku pojedina¢nih drzava, ponistavaju¢i njihove
propise na osnovu sopstvene procene, a po pitanju mera za koje je
sud smatrao najprikladnijim kako bi se ostvarila Zeljena ekonomska
politika drzava ¢lanica. Sud je ponekad ponistavao drzavne i savezne
zakone koji sprecavaju poslovanje ili na drugi nacin ogranicavaju
slobodno trziste, ukljucuju¢i zakone o minimalnoj plati, savezne
(ali ne i drzavne) zakone o decijem radu, propise o bankarstvu,
osiguranju i transportu.’® Danas je popularno stanoviste da u tom
periodu sud nije tumacio pravo, ve¢ ga je u velikoj meri stvarao. To
bi se moglo reci i za ovaj slucaj.

Ovaj spor je usko povezan sa njujorskim Zakonom o pekarama
(1895). Godine 1988. nemacki imigrant Jozef Lohner, vlasnik jedne
njujorske pekare, optuzen je za krSenje gorenavedenog zakona.
Naime, zakon propisuje da radnik u pekari ne moze raditi vise od 60
sati nedeljno, odnosno 10 sati dnevno.

25 Lochner v. New York, 198 U.S. 45 (1905), dostupno: U.S. Reports: Loch-
ner v. New York, 198 U.S. 45 (1905).

26 Brodie, J. M. (1990). The Lochner Era: A Reexamination Around 100
Years Later. Law and History Review, p. 313-350
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Osuden je prvostepenom presudom, nakon cega je ulozio zalbu,
tvrdedi da, na osnovu Cetrnaestog amandmana, drzava nema pravo
da se mesa u privatnopravne odnose — u ovom slucaju, u ugovor o
radnom odnosu. Prvostepenu presudu potvrdili su svi sudovi visih
instanci. Slucaj je stigao pred Americki Vrhovni sud 1905. godine.
Pitanje od znacaja u ovom sporu odnosi se na to da li je njujorski
Zakon o pekarama (1895) u suprotnosti sa normama Cetrnaestog
amandmana, odnosno da li on krsi klauzulu o uskracivanju slobode
(Due Process Clause).

Vrhovni sud SAD presudio je u korist Jozefa Lohnera. Na osnovu
konac¢ne odluke, navodi se da Zakon o pekarama krsi Cetrnaesti
amandman - preciznije, klauzulu o uskrac¢ivanju slobode - time $to
naru$ava pravo slobodnog ugovaranja.

Sud nije nasao validno opravdanje za donos$enje ovakvog zakona, jer
drzava Njujork nije uspela da dokaze njegovu usku povezanost sa
javnim zdravljem i javnim interesom, pa ga, shodno tome, proglasava
neustavnim.

Znacaj za americko pravo i zaklju¢na razmatranja

Ovaj slucaj pre svega ukazuje na opasnost presiroke sudske
interpretacije ustavnog prava bez demokratske kontrole. Ponistivsi
zakon izglasan u interesu radnika i javnog zdravlja, sud je na neki
nacin uskratio demokratski legitimitet i integritet zakonodavnoj
vlasti. Takode, on je znatno usporio uspostavljanje radnickih prava i
socijalne sigurnosti.

Ipak, vrlo je znacajno suprotstavljeno misljenje sudije Holmsa, koje
je postalo primer za buduce ustavotvorce, a tice se stava da Ustav ne
treba u potpunosti da odreduje ekonomsku politiku drzave, ve¢ da
ostavi prostor zakonodavnoj vlasti pri odlucivanju.

Upadljiv je znacaj pravilne sudske interpretacije Ustava. U ovom
slucaju, klauzula o uskracdivanju slobode tumacena je presiroko i
bez obzira na kontekst i njenu svrhu. Osnovna svrha Cetrnaestog
amandmana jeste zastita prava isloboda, kao i jednakost svih gradana
pred zakonom. Sloboda ugovaranja kotirana je viSe nego socijalna
prava, koja se implicitno ticu prava na zdravlje i, u krajnjoj instanci,
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prava na zZivot kao prvog i najznacajnijeg prirodnog prava.

Iz slucaja Dred Scott v. Sandford (1857) moze se izvuéi pouka da bi, pri
dono$enju i tumacenju pravnih akata, trebalo uzeti u obzir njihovu
moralnost, §to moze spreciti niz nepravdi koje bi potencijalno usledile.
S druge strane, slucaj Lochner v. New York (1905) svedoci o tome da
ni prenaglasenost u tumacenju prirodnih prava nije ispravno resenje.
Prirodna prava neminovno mogu do¢iusukob sa kolektivnim, socijalnim
pravima, kao $to je ovde bio slucaj. Kada do toga dode, vazno je uzeti u
obzir drustveni kontekst. U vreme kada su uslovi rada bili narocito teski,
ovaj zakon je §titio interes poslodavaca, a ne radnika. Moglo bi se re¢i da
je teorija prirodnih prava tu zloupotrebljena i da je zanemaren smisao
prirodnih prava kao takvih.

Ova odluka prakti¢no je ponistena u slucaju West Coast Hotel v.
Parrish (1937), kada je sud priznao legitimnost zakona o minimalnoj
plati.

Slucaj Loving v. Virginia®
O slucaju

Loving v. Virginia 388 U.S. 1 (1967) jeste jos jedan poznat slucaj u
kojem je sadrzana interpretacija Cetrnaestog amandmana na Ustav
SAD. On se bavi rasnom diskriminacijom i bio je vazan faktor u
njenoj eliminaciji iz americkog prava.

Dvoje stanovnika savezne drzave Virdzinije, Ricard Laving (belac)
i Mildred Dzeter (crnkinja) osudeni su zbog krsenja clana 20-58
Zakonika Virdzinije, koji zabranjuje mesovite brakove. Par se vencao u
Distriktu Kolumbija u skladu sa tamo$njim zakonima. Medutim, posto
su se nastanili kao bra¢ni par u okrugu Kerolajn u Virdziniji, protiv
njih je pokrenut krivi¢ni postupak. Oni su ulozili Zalbu na ovu odluku,
tvrdedi da su zakoni koje su navodno prekrsili protivustavni. Slucaj je
stigao do Vrhovnog suda Sjedinjenih Americkih Drzava 1966. godine.
Uprkos odlukama nizestepenih sudova, Vrhovni sud Sjedinjenih
27 Loving v. Virginia, 388 U.S. 1 (1967), dostupno: U.S. Reports: Loving v.
Virginia, 388 U.S. 1 (1967).
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Americkih Drzava proglasio je zakonodavni okvir drzave Virdzinije
protivustavnim, jer predstavlja povredu klauzula o jednakoj zastiti
i 0 duznom pravnom postupku iz Cetrnaestog amandmana. Sud je
sporne zakone ocenio diskriminatornim i shodno tome zakljucio da
oni nikako ne mogu biti u saglasnosti sa Cetrnaestim amandmanom.
Bra¢ni par Laving liSen je slobode bez zakonitog postupka, $to
direktno predstavlja krSenje klauzule o obaveznom pravnom
postupku iz Cetrnaestog amandmana. Pravo da se neko venca ili da
se ne venca spada u osnovna prirodna prava. Oduzimanje tog prava
isklju¢ivo na osnovu rasne pripadnosti nikako ne moze biti u skladu
sa Cetrnaestim amandmanom.

S obzirom na to da je svrha Cetrnaestog amandmana bila upravo
da ukine diskriminaciju po svakoj osnovi i da svima obezbedi
zastitu prirodnih prava i jednakost pred zakonom, kada je utvrdeno
neosporno prisustvo diskriminatornog elementa u zakonodavnom
okviru Virdzinije, amandman je proglasen protivustavnim.

Znacaj za americko pravo i zaklju¢na razmatranja

Slucaj Loving v. Virgina predstavljao je prekretnicu u americkom putu
ka jednakosti. Ovom odlukom sruseni su rasisticki zakoni, potvrdeno
je dostojanstvo svih brakova i u¢vrséena je ideja da gradanska prava
pripadaju svima, bez obzira na rasu. Sud je ovom presudom potvrdio
nacelo da drzava ne moze ogranicavati individualne slobode i pravo
na jednaku pravnu zastitu bez obzira na rasnu pripadnost - §to je
osnovna vrednost demokratskog i pravednog drustva, ali i pravi
smisao ideje o prirodnim pravima. Presuda je, takode, postala
klju¢na u razvoju prava na privatnost i slobodan izbor partnera, $to
¢e kasnije uticati i na druge slucajeve, poput Obergefell v. Hodges
(legalizacija istopolnih brakova).

Smatramo da je ovo jedan od revolucionarnih presedana u
ameri¢kom pravu. Ovakvim tumacenjem Cetrnaestog amandmana,
prirodna prava (u ovom slucaju - pravo na brak) priznata su svim
drzavljanima SAD nakon vi$edecenijske borbe sa diskriminacijom,
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narocito po rasnoj osnovi. Time je, osim §to je ucvrstio i ojacao
primenu Cetrnaestog amandmnana, ovaj slucaj postao i simbol
borbe protiv institucionalnog rasizma.

Cetrnaesti amandman
Istorijska pozadina

Cetrnaesti amandman na Ustav SAD usvojen je 1868. godine,
neposredno nakon Gradanskog rata (1861-1865) i ukidanja ropstva,
u periodu poznatom kao Rekonstrukcija. Kongres je vise puta
raspravljao o pravima bivsih robova oslobodenih Proklamacijom o
emancipaciji iz 1863. i Trinaestim amandmanom iz 1865. godine,
koji je formalno ukinuo ropstvo. Zabrinuti da bi juzne drzave mogle
da koriste afroamericke stanovnike da prosire svoju zastupljenost u
Kongresu, istovremeno krse¢i gradanska prava ovih oslobodenika,
republikanci su nastojali da obeshrabre takvo uskracivanje prava
glasa. Zbog povecanog broja oslobodenih robova (crnackog
stanovnistva iz juznih drzava), postojala je potreba da im se obezbede
osnovna prava i spreci dalje u¢vrs¢ivanje diskriminacije.*®

SadrzZina

Cetrnaesti amandman §titi vazna prirodna prava kao $to su veé
pomenuto pravo na jednaku zastitu i pravo na Ustavom garantovane
slobode i pravi¢an sudski postupak (Due Process i Equal Protection
Clauses). Osim ovih klauzula, amandman obuhvata i odredbe o
drzavljanstvu, drzavnoj akciji, pravu na privatnost, diskvalifikaciji
zbog pobune i sli¢no.

Clan 1 obuhvata klauzulu o drzavljanstvu, privilegijama ili imunitetu,
klauzulu o pravi¢cnom postupku i klauzulu o jednakoj zastiti.

Clan 2 se bavi raspodelom predstavnika u Kongresu.

Clan 3 zabranjuje svakome ko je ucestvovao u pobuni protiv
Sjedinjenih Drzava da obavlja saveznu funkciju.

28 Curtis, M. K. (1990) No State Shall Abridge: The Fourteenth Amend-
ment and the Bill of Rights. Durham, NC: Duke University Press, Chapter
2: The Historical Background of the Fourteenth Amendment.
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Clan 4 se bavi saveznim dugom i odbacuje dugove koje je nakupila
Konfederacija.

Clan 5 izri¢ito ovlag¢uje Kongres da sprovodi Cetrnaesti amandman
»odgovaraju¢im zakonodavstvom”?

Znacaj ovog amandmana ogleda se pre svega u garantovanju
americkog dzavljanstva svim stanovnicima rodenim na tlu Amerike.
Ovom odredbom kona¢no je dejure ukinut svakivid rasne segregacije.
Za izopstavanje diskriminacije po rasnom osnovu de facto ipak je
bilo potrebno vreme, o ¢emu svedoci slucaj Loving v. Virginia (1967),
kojim je zvani¢no ukinuta zabrana medurasnih brakova.
Cetrnaestim amandmanom zaokruZena je i upotpunjena prica
o prirodnim pravima u americkoj ustavnosti. On je konacno
obezbedio pravnu zastitu svim gradanima Sjedinjenih Americkih
Drzava i ukinuo selektivnu primenu prirodnih prava. Shodno tome,
ona su dostigla svoj potpun oblik i pocela da sluze onoj svrsi koju im
je namenila jo$ Deklaracija nezavisnosti 1776. godine.

Zakljucak

Kroz ovaj rad moglo se videti evolutivho prozimanje prirodnih
prava s americkom ustavno$¢u. Utvrdeno je da su prirodna prava
neprikosnovena, univerzalna, neotudiva i individualna prava koja
svaki pojedinac stice rodenjem, a da su ona osnovna pravo na zivot,
slobodu, jednakost, svojinu. Ona su srz americke i svetske ustavnosti
danas, a svakako su jedan od temelja liberalnodemokratskog poretka.
Njihov razvoj uocljiv je od Deklaracije nezavisnosti SAD (1776), kao
prvog pravnopolitickog akta novonastale drzave. Tu se javlja sama
ideja o neprikosnovenim prirodnim pravima, preko onog opseznijeg
obima koji su dobila u Povelji o pravima (1791), pa sve do Trinaestog
i Cetrnaestog amandmana, u kojima su ta prava upotpunjena i u
velikoj meri dobila izgled kakav imaju i danas. Ona su, kao temelj
Deklaracije nezavisnosti SAD, takode imala presudan uticaj na
osamostaljenje amerckih kolonija od britanske Krune, uglavnom
zahvaljujudi osvescivanju prava na revoluciju kada vladar ne vlada u
skladu sa prirodnim pravima njemu potcinjenih.

29 Constitution of the United States, Fourteenth Amendment, 1868.
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Kroz mnoge slucajeve iz prakse Vrhovnog suda SAD, ali i drugih
sudova, moze se primetiti diskontinuitet u tumacenju odredaba
Ustava SAD koje se direktno ti¢u prirodnih prava, o ¢emu svedoce
slucajevi poput Dred Scott v. Sandford, Lochner v. New York, ali i
mnogi drugi. U tom smislu, bilo je potrebno vreme da se prirodna
prava ustale u sudskoj praksi, odnosno da se oscilacije u njihovom
tumacenju svedu na minimum.

Fascinantno je koliko americki gradanin danas moze uzimati
ljudska, odnosno prirodna prava zdravo za gotovo, kao nesto §to
se podrazumeva, a bila su neophodna dva rata, tri veka, bezbroj
rasprava i sudskih presuda i vise od deset amandmana na Ustav SAD
da bi ona izgledala onako kako danas izgledaju.

Pojava ideje o prirodnim pravima u Deklaraciji nezavisnosti u
tim drustvenopolitickim okolnostima zaista je revolucionarna i
s razlogom se obelezava svakog 4. jula. Time je postavljen temelj
sasvim nove i drugacije drustvene realnosti, koju zivimo i danas. To
nije zasluga samo velikih mislilaca kakvi su bili DZon Lok i Tomas
Dzeferson, ve¢ drustva u celosti, koje je razumelo vaznost ovog
koncepta i vekovima se borilo za njegov opstanak.

Prirodna prava su prevazisla granice Sjedinjenih Americkih Drzava.
Danas su zastupljena skoro u celom svetu, a uticala su na gotovo
svakog pojedinca na planeti, ¢iji je Zivot bez njih prakti¢no nezamisliv.
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I Uvod

Istorija pamti mnogo drzava koje su pravno-politicki nastale na
deklaracijama nezavisnosti, kao $to pamti mnos$tvo deklaracija
nezavisnosti. Pa ipak, kada tu sintagmu upotrebimo u bilo kom
kontekstu, nas sagovornik ¢e znati da zapravo mislimo na americku
Deklaraciju nezavisnosti od 4. jula 1776. godine. Zasto je taj
dokument toliko vazan ne samo za americku vec i svetsku istoriju?
Kako to da za Deklaraciju nezavisnosti znaju i oni koji nikada nisu
¢uli za Magna Carta Libertatum, Univerzalnu deklaraciju o pravima
¢oveka i gradanina ili Povelju UN? Da li je to slucaj samo zato $to
su SAD velika svetska sila ili postoje jos neki razlozi? I $ta je to Sto
opravdava takvu istorijsko-politicku nadmo¢ ovog dokumenta u
odnosu na, primera radi, proklamaciju Narodne Republike Kine iz
1949. godine ili deklaraciju Juznoafricke Republike iz 1961. godine?
Odgovor na ovo pitanje je svakako slojevit, a razloga je mnostvo.
Ali kada bismo morali da izdvojimo onaj klju¢ni zbog koga je
Deklaracija nezavisnosti zauzela tako vazno mesto u svetskoj istoriji,
prostora za dvoumljenje gotovo da nema. Deklaracijom nezavisnosti
nije samo stvoren prakti¢ni obrazac moderne demokratije vec je
stvorena i prva drzava koja je tu modernu demokratiju primenila u
praksi. Zato je bas americka Deklaracija svetski unikat.
Svesni smo da smo ve¢ u uvodnim pasusima otvorili prostor ako ne
za napade, a ono za uvredenost Evropljana. Mnogi ¢e se pitati $ta
je sa evropskim vrednostima koje se bastine na kontinentu. Nisu li
SAD stvorene na idejama francuskih filozofa Rusoa i Monteskjea;
nisu li americka kultura i, uostalom, pravo poreklom engleski; nisu
li Havmajerovi Nemci, a Vanderbiltovi Holandani, nije 1i §pansko
naslede u nazivima gradova San Dijego i Los Andeles? Sve ovo jeste
nesporno, ali bas to jedinstvo u razlic¢itosti oduvek odlikuje Ameriku
i predstavlja preduslove za samo donosenje Deklaracije. Koliko god
da je americko naslede multikulturalno i izvorno evropsko, ¢injenica
je da su obrasci demokratije na kojima Evropa danas pociva izvorno
americki i da su ih evropske drzave preuzele iz Amerike. Drugim
re¢ima, evropski narodi (i ne samo oni) jesu svoje kulturne obrasce
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ugradili u americko drustvo, ali su za model funkcionalne pravne
drzave svetionik morali da traze u Americi. Jer je Amerika ta koja je
od samog svog osnivanja uspela da implementira u praksu ono $to
je u Evropi ostajalo u sveskama i mislima filozofa, a ponekad i kao
mrtvo slovo na papiru u pravno obavezuju¢im dokumentima koji su
nekonzistentno primenjivani u praksi (ili nisu nikako).

Zaista, ukoliko pogledamo dva i po veka unazad i analiziramo razvoj
SAD u odnosu na ostale evropske drzave, mozemo uoditi razliku
koja, iako ne tako ocigledna, ipak jeste znacajna.

IT Ustavni akti SAD u svetskoj pravnoj bastini - Deklaracija
nezavisnosti kao temelj umetnosti vladanja

Malo je onih koji ¢e osporiti da Ustav SAD iz 1789. godine i Povelja
o pravima iz 1791. godine imaju i viSe nego doslednu primenu, i to
od samog usvajanja do danasnjih dana. Bivsi predsednik Vrhovnog
suda SAD Renkvist' sa pravom napominje da je, u vreme kad su
Ocevi osnivaci stvarali tekst Ustava, to u potpunosti bio novi koncept
i da je stvaranje instituta ustavnog suda ,najznacajniji pojedinacni
¢in kojim su SAD doprinele umetnosti vladavine (prava)”.* U svojim
razmatranjima Renkvist poredi primenu americke Povelje o pravima
i francuske Deklaracije o pravima ¢oveka i gradanina i nalazi da je,
iako su ova dva dokumenta doneta u isto vreme i po svojoj sadrzini
su gotovo identi¢na, njihova primena u praksi i te kako razlicita. Dok
je u Francuskoj nakon dono$enja Francuske deklaracije ustanovljena
»vladavina terora” uz jedinstvo vlasti i kr$enje gotovo svih garancija
ljudskih prava, dotle su SAD u praksi primenjivale svoje ustavne
akte. Stavise, nezavisnost pravosuda u SAD u istoriji je imala tek tri
ozbiljna izazova i sva tri puta im je odolela.’

Formalno gledano, Deklaracija nezavisnosti sa Ustavom SAD nema

1 https://en.wikipedia.org/wiki/William_Rehnquist

2 Wiliam Rehnquist, Judicial Independence, 38 U. Rich. L. Rev. 579
(2004)

3 Idem
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direktnu vezu. Za razliku od Ustava, ona je u prvom redu politicki,
pa tek onda pravni dokument. Iako se u tekstu Deklaracije mogu naci
pravna nacela, njena svrha se uglavnom crpla u opravdanju proglasenja
nezavisnosti, a ne u regulaciji ponasanja, $to je primarna svrha prava.
Cak su i politicke okolnosti u vreme donosenja Ustava bile znacajno
promenjene, ne samo usled protoka vremena vec i zbog promene odnosa
izmedu klju¢nih politickih licnosti. Clanci konfederacije (Articles of
Confederation), koje je doneo isti I kontinentalni kongres koji je usvojio
i Deklaraciju nezavisnosti i ratifikovao 1781. godine, pre predstavljaju
dokument koji prethodi Ustavu, pa se ni u tom smislu ne moze
odrediti direktna veza izmedu Deklaracije i Ustava. Pa ipak, prilikom
tumacenja Ustava, Vrhovni sud SAD upravo je Deklaraciju nezavisnosti
konzistentno koristio kao jedan od alata za utvrdivanje stvarne volje
ustavotvorca. Razlog je jednostavan: Deklaracija nezavisnosti predstavlja
otelotvorenje vrednosti na kojima su stvorene Sjedinjene Americke
Drzave i svojevrsnu ustavnu preambulu u skladu sa kojom se te vrednosti
tumace.

Sadruge strane, izmedu Deklaracije nezavisnostii Ustava SAD postoji
i znacajno preklapanje istih normi. Neke norme Deklaracije nasle su
svoje mesto u ustavnom tekstu i amandmanima, neke u Povelji o
pravima, a neke, opet, u tumacenjima Vrhovnog suda. Primera radi,
u svom izdvojenom misljenju (dissent) u predmetu Olmsted iz 1928.
godine, kojim je sustinski razvijen koncept prava na privatnost na
nacin na koji danas to pravo razumemo, sudija Luis Brendajs* koristi
koncept teznje za srecom® iz Deklaracije nezavisnosti kao izvor na
kojem gradi pravo na privatnost, odnosno ¢ovekovo pravo da bude
ostavljen na miru.°®

Na sli¢an nacin, takode u izdvojenom miSljenju u predmetu Troksel iz
2000. godine, sudija Antonin Skalija’ u kontekstu neotudivih prava citira

4 https://en.wikipedia.org/wiki/Louis_Brandeis

5 https://en.wikipedia.org/wiki/Life,_Liberty_and_the_pursuit_of_
Happiness

6 Olmstead v. United States, 277 U.S. 438(1928), dostupno na https://
supreme.justia.com/cases/federal/us/277/438/

7 Dostupno na https://sh.wikipedia.org/wiki/Antonin_Scalia
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Deklaraciju kao vrednosno merilo i podvlaci da ona ipak nije pravni
propis na kojem se moze zasnovati odluka.® U svom cuvenom eseju
Pitanje tumacenja (Matter of Interpretation), Skalija pravi jasnu razliku
izmedu Ustava i Deklaracije, nalaze¢i da, iako Deklaracija nezavisnosti,
kao, uostalom, i Deklaracija o pravima ¢oveka i gradanina, proklamuje
jednakost i neotudiva prava koja ukljucuju zivot, slobodu i teznju za
sre¢om, ova dva dokumenta nemaju ,pragmaticni i prakti¢ni” aspekt
povelje vladanja kakav ima Ustav.

Iako originalista kao i sudija Skalija, sudija Klarens Tomas Deklaraciju
nezavisnosti posmatra kao osnovu Ustava. Po njegovom shvatanju,
Deklaracija je stvorila nov poredak koji je Ustav implementirao. To
jest, da je osnovna intencija Ustava bila da usmerava na primenu
ideala Deklaracije na nacin na koji su ih razumeli Ocevi osnivaci.” U
kontekstu ove Tomasove premise, posebno poglavlje ovog eseja bice
posveceno vrednostima Oceva osnivaca.

Mozemo, dakle, zakljuciti da je Deklaracija nezavisnosti ustavni
dokument koji, bez obzira na to da li se smatra izvorom prava u
formalnom smislu ili ne, nesporno predstavlja ,originalnu pisanu
izjavu o nacionalnim principima, svrsi i suverenitetu” i kao takva je
sredstvo tumacenja Ustava SAD™.

Za na$a razmatranja od posebne vaznosti je odnos izmedu pojma
nezavisnog pravosuda u danasnjem smislu i tog istog pojma u kontekstu
Deklaracije nezavisnosti. Razlog zbog koga ¢emo analizu usmeriti na
duz koju je moguce povuci izmedu ova dva pojma vrlo je praktican.
Ukoliko principi i duh Deklaracije nezavisnosti predstavljaju temelj

8 Troxel v. Granville, 530 U.S. 57(2000), dostupno na https://supreme.
justia.com/cases/federal/us/530/57/

9 R.A. Rossum, Understanding Clarence Thomas: The Jurisprudence of
Constitutional Restoration, University Press of Kanzas, 2014, str.19

10 Alexander Tsesis, The Declaration of Independence and Constitutional
Interpretation, dostupno na https://lawecommons.luc.edu/cgi/
viewcontent.cgi?article=1590&context=facpubs
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danasnjeg pojma nezavisnog pravosuda, onda nema razloga da se
ti principi primenjuju i van granica SAD, bar kada se tumaci pojam
nezavisno pravosude, kako u odnosima prema drugim granama vlasti
tako i kroz prizmu razvoja ove pravne vrednosti. Drugim re¢ima, ako je
nezavisno pravosude kao institut vladavine prava svoj nacelni sadrzaj i
formu poprimilo u samom trenutku proglasenja nezavisnosti, potrebno
je odrediti taj sadrzaj i formu.

Svesno ¢emo tom odredivanju pristupiti u smislu Holmsove"
premise da je pravo zaista plod iskustva, a ne plod logike'* i ka
»iskustvu” usmeriti predmet istrazivanja. Kada se utvrdi na ¢emu je
pojam nezavisno pravosude zasnovan u svom nastanku, relativno je
jednostavno pronaci refleksije u kasnijim zakonodavnim i sudskim
rezonima. U tom smislu, identifikacija klju¢nih tacaka na kojima
je Deklaracija nezavisnosti formulisala sentiment njenih tvoraca
predstavlja temelj svih kasnijih rezona. Neke od tih klju¢nih tacaka
sentimenata vezuju se za pojam nezavisno pravosude i u Srbiji, neke
pretpostavljeno ne. Na$ zadatak je da otkrijemo one koje nedostaju i
ponudimo ih na razmatranje sudskoj vlasti u Srbiji, kako bi razmotrila
na koji nacin funkcionalno moze osnaziti svoj pojam nezavisnosti
pravosuda i eventualno ispraviti greske u shvatanju pojma - pod
uslovom da postoje.

IIT Sentiment osnivaca u Deklaracije nezavisnosti

Da bismo se odredili prema tekstu Deklaracije nezavisnosti, potrebno
je da imamo predznanje o njenom karakteru. Pre nego $to je postala
dokument, Deklaracija je, kao, uostalom, i Ustav SAD, bila iskustvo,
osecanje i Zelja njenih tvoraca. Bila je njihovo videnje vrednosti i
njihovo htenje budu¢nosti. Iz tog semena sentimenata nikli su ustavni

11 O.W. Holms je jedan od najznacajnih a svakako istorijski najpoznatiji
pravnik i sudija Vrhovnog suda SAD, detaljnije na linku https://
en.wikipedia.org/wiki/Oliver_Wendell_Holmes_]r.

12 Oliver Wendell Holmes Jr., The common law, Boston, 1881
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dokumenti koji su odredili pravac razvoja Amerike, a kad su u pitanju
funkcionalna podela vlasti i nezavisno pravosude, i Sire. Nas za potrebe
ovog teksta na prvom mestu interesuje njihov sadrzaj.

Da bismo to razumeli, logika nalaze da se okrenemo Komitetu
petorice,” koji je od II kontinentalnog kongresa ovlas¢en da izradi
tekst Deklaracije i dostavi ga Kongresu na usvajanje. Ali logika u
ovom slucaju ne moze dovesti do rezultata koji nam je potreban. Zato
je nas cilj da razumemo znacaj, domete i ulogu svake pojedinacne
licnosti u samom Komitetu, kao $to je veoma vazno da te licnosti ne
posmatramo samo kao predstavnike kolonija, a kasnije drzava koje
su ih delegirale u Kongres.

Komitet petorice su ¢inili predstavnici Masacusetsa, Pensilvanije,
Njujorka, Konektikata i VirdZinije.

Konektikat je predstavljao RodZer Serman, jedini od generacije
Oceva osnivaca koji je potpisao sve velike dokumente tog vremena:
kao ¢lan Kontinentalnog kongresa bio je potpisnik Clanaka o
asocijaciji i Peticiji kralju, zatim potpisnik Clanaka o konfederaciji,
Deklaracije nezavisnosti i Ustava SAD. Medutim, interesantno je $to
je sa nacrtom Deklaracije Serman upoznat tek kad su tekst odobrila
tri ¢lana Komiteta. Serman, dakle, jeste imao znacajnu ulogu u
stvaranju teksta Deklaracije, ali je ona u okviru Komiteta ipak bila
blago epizodna.'*

Sli¢no je i sa predstavnikom Njujorka, Robertom Livingstonom,"
koji nije potpisao tekst zbog dvoumljenja oko trenutka za proglasenje
nezavisnosti. Cini se da je Livingstonova uloga znacajnija u promociji
ustavnog teksta u Njujorku, gde je ucestvovao zajedno sa tvorcima

13 O Komitetu petorice vise na linku https://en.wikipedia.org/wiki/
Committee_of Five

14 Dostupno na https://www.dsdil776.com/signer/roger-sherman/
15https://en.wikipedia.org/wiki/Robert_R._Livingston
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Federalistickih spisa,'® Hamiltonom,"” Dzejom' i Medisonom."
Dzon Adams, predstavnik Masacusetsa, i Tomas Dzeferson,
predstavnik VirdZinije, jesu sustinski tvorci nacrta Deklaracije
nezavisnosti, a Bendzamin Frenklin®, kao najstariji ¢lan Komiteta
petorice i predstavnik Pensilvanije, klju¢ni autoritet koji je sa
prethodnom dvojicom potvrdio kvalitet ovog teksta pre nego $to
ga je Komitet jednoglasno usvojio i prosledio II kontinentalnom
kongresu na usvajanje.

Zato ¢emo iskustvenu podlogu ovog dokumenta, koja ¢ini njegov
duh, prvenstveno traziti uli¢cnim sentimentima Adamsa i Dzefersona,
koji su verovatno dve najznacajnije figure ne samo tog vremena ve¢ u
prvih pola veka postojanja nezavisne Amerike. U tom smislu, cak je
i simbolika neumoljiva. I DZon Adams i Tomas Dzeferson preminuli
su na isti dan: 4. jula 1826. godine, na pedestogodi$njicu usvajanja
Deklaracije nezavisnosti.

IV DZon Adams i Tomas Dzeferson kao kljuc¢ni utemeljivaci
americkog modela vladavine prava

Ne bi bilo preterano primetiti da su Masacusets i VirdZinija odigrali
klju¢ne uloge u stvaranju Amerike. Virdzinija je u to vreme bila

16 Federalisticki spisi su zbirka od 85 ¢lanaka u kojima su, pod
kolektivnim pseudonimom Publius, Aleksander Hamiloton, DZon

Dzej i Dzejms Medison objasnili svrhu i znacaj ustavnih instituta za
potrebe ratifikacije. NajviSe eseja je napisao Hamilton i on svakako ima
najznacajniju ulogu u ovom veoma vaznom dokumentu za ustavnu i
pravnu istoriju SAD. Vise o tome na linku https://en.wikipedia.org/wiki/
The_Federalist_Papers

17 Aleksander Hamilton, jedan od najznacajnih Oceva osnivaca, viSe na
linku https://en.wikipedia.org/wiki/Alexander_Hamilton

18 Dzon Dzej, prvi predsednik Vrhovnog suda SAD, vise na linku https://
en.wikipedia.org/wiki/John_Jay

19 Dostupno na https://research.colonialwilliamsburg.org/pf/signers/
bio_livingston.cfm

20 https://en.wikipedia.org/wiki/Benjamin_Franklin
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najveca od svih kolonija, ali se za Masacusets moze reci da je bio
najnapredniji kad su u pitanju zahtevi za nezavisnoscu.

Prvi predsednik SAD i glavnokomandju¢i kontinentalne armije
Dzordz Vasington bio je Virdzinijac, dok je prvi potpredsednik i
drugi predsednik SAD Dzon Adams iz Masacusetsa. Dzeferson i
njegovi sledbenici Medison i Monro, sva trojica iz Virdzinije, jesu
naredna tri predsednika SAD, dok je $esti predsednik sin DZona
Adamsa, Dzon Kvinsi Adams, ponovo iz Masacusetsa. Republikanci
su uporiste imali u Virdziniji, a federalisti u Masacusetsu.

Veli¢ina Virdzinije i naprednost Masacusetsa, kao klju¢ni ¢inioci u
znacaju pojedinih kolonija prilikom stvaranja nezavisne Amerike,
pre svega su bili Adamsova i Dzefersonova percepcija. Kada je
Adams predlozio Dzefersonu da on bude taj koji ¢e sastaviti nacrt
Deklaracije nezavisnosti, Dzeferson je trazio razloge. Adams ih
je objasnio slede¢im re¢ima: ,,Prvi razlog je $to si iz Virdzinije, a
Virdzinija treba da vodi ovaj posao. Drugi razlog je to §to sam ja
ljudima odvratan, sumnjiv i nepopularan. Ti si sve suprotno. I treci
razlog je to §to znas da pises deset puta bolje od mene”?!

Adams je ipak sebe smatrao boljim covekom od Dzefersona,
a Masacusets dominantnom drzavom u sticanju nezavisnosti.
Dzefersonov talenat za pisanje Adams ¢e smatrati manom koja
utice na mogucnost rasudivanja. U vremenima koja ¢e nastupiti,
Adams ¢e Dzefersonovu odbranu Francuske revolucije tretirati kao
nedoslednost i nedostatak vrline. Zamerace mu i to $to je u stanju
da u ime demokratije unisti institucije koje ljude drze u okviru
prihvatljivih granica.”” Politicki sukob i rivalitet koji ¢e po sticanju
nezavisnosti nastupiti izmedu njih dvojice obelezice taj deo americke
istorije. Pa ipak, ¢ini se da je upravo to rivalstvo izmedu Adamsa
i Dzefersona i bilo pravi putokaz za razvoj demokratije. To buduce
vreme doci ¢e kroz kolosek koji je oivicila Deklaracija nezavisnosti.
Ono §to je spajalo Adamsa i Dzefersona i na ¢emu je njihovo
medusobno postovanje bilo zasnovano jeste, pre svega, kvalitet

21 H.W. Brands, Founding Partisans, New York 2024, str. 4
22 Idem
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njihovih li¢nosti. I Adams i Dzeferson bili su visoko obrazovani i
visoko moralni ljudi. Adams je bio viSe tradicionalista sa ¢vrstim
puritanskim uverenjima, a DzZeferson mnogo otvoreniji prema
novim idejama koje su pristizale iz Francuske. U sluzbi moralnih
nacela, Adams je bio krut, Dzeferson daleko fleksibilniji. U odnosu
ka vladavini prava i potrebi za nezavisnim pravosudem, moze se reci
da su bili istomisljenici.

Adamsovu li¢nost mozda najbolje docarava dogadaj od 5. marta
1770. godine, poznat kao Bostonski masakr.

Sam dogadaj za nasa razmatranja i nije toliko vazan koliko Adamsova
uloga u epilogu te sage. Re¢ je o incidentu izmedu mladica koloniste
i britanskog vojnika koji je, kako to obi¢no biva, prerastao u sukob
izmedu britanske vojske i lokalnih kolonista. U jednom trenutku su
vojnici pod komandom kapetana Tomasa Prestona otvorili vatru
na demonstrante, ubivsi Krispusa Ataksa i jo§ ¢etvoro kolonista. U
pozadini nemira bilo je nezadovoljstvo uzara i njihove ,,prituzbe da
im britanski vojnici otimaju poslove”* Ovo je, posledi¢no, izazvalo
eksploziju gneva kolonista, da bi guverner Tomas Hacinson, resen da
smiri tenzije, naredio hapsenje kapetana Prestona i jo§ osam vojnika
odgovornih za masakr.** I onda je na scenu stupio veliki DZon Adams.
Adams je jo§S od donosenja Zakona o pecatima iz 1765. godine
(Stamp Act), kojim je britanski Parlament kolonijama uveo znacajne
namete, bio poznat kao borac za pravdu. Autor je Brajantri peticije
(Briantree Instructions),” kojom je inicirao institucionalni otpor
prema ovom zakonu. Njegovi patriotski tekstovi, objavljivani pod
pseudonimom Humphrey Ploughjogger, imali su mnogo uticaja na
oblikovanje patriotske svesti i radanje americkog integriteta. Adams
je bio oli¢enje otpora prema britanskom omalovazavanju kolonija.
Zato je mnoge iznenadilo $to je kapetan Preston zatrazio ba$ od
Adamsa, koji je u to vreme obavljao advokatsku praksu, da preuzme
njegovu odbranu pred sudom. Jos$ je ¢udnije bilo to $to je Adams ne

23 H. Zinn, Narodna istorija SAD, Beograd, 2013, str.88
24 Dostupno na https://www.nps.gov/articles/000/boston-massacre.htm
25 Adams je Ziveo u Brajantriju.
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samo prihvatio da brani Prestona ve¢ i da ga odbrani, i to na tezi da
je upotreba sile od strane britanskih vojnika u datim okolnostima
bila legitimna.** Sam Adams je ovo zastupanje okarakterisao kao
jedan od najvelikodusnijih poteza u zivotu i kao jedno od najvecih
dobrocinstava koja je ucinio za svoju zemlju.” Na slican nacin,
stihom ,pomalo je takijeh junaka, ka Sto bjeSe Strahini¢u bane”
srpska narodna epika pozicionirala je slican postupak kao najvisi
nivo vitestva.

Medutim, ovde nije bilo u pitanju samo vitestvo. Adamsov ¢in je, u
biti, bio najbolja promocija nacela da svako ima pravo na odbranu,
kao i prva moderna demonstracija osnovnih etickih principa
advokature u praksi. Kasniji dogadaji ne samo americke vec i
svetske istorije done¢e mnogo iskusSenja poznatim advokatima koji
su imali priliku da u izazovnim i politicki nepopularnim trenucima
demonstriraju svoju privrzenost pravima okrivljenog bez obzira na
njihovu proslost i da na oltar principa podnesu neki vid licne Zrtve.
Istorija nije zapamtila mnogo takvih advokata. U tom smislu, ono
$to je Adams uradio u vezi sa Bostonskim masakrom zaista jeste
jedinstveno.

Sa druge strane, ovaj Adamsov gest ipak jeste predstavljao zrtvu u
politickom smislu. Patriotsko okruzenje nije ga razumelo na pravi
nacin, kao $to ni u danasnje vreme javnost nije u stanju da razume
principe advokatskog poziva. I sam Adams je toga bio svestan, ali
je na licnu zrtvu zarad principa ipak pristao. Ona, medutim, nije
bila uzaludna: moze se reci da je utkana u temelj nove drzave. Nije
preterano primetiti da su Adamsovo zastupanje i odbrana Prestona
svojevrsna armatura u temelju pravosudnog sistema Amerike, kojoj
principi i polozaj sudske vlasti duguju i konzistentnost i dugovecnost
i otpornost prema izazovima.

Dzeferson, koga je Adams opisao kao ,najve¢u gumu od prasine
koju je sreo”*® imao je mnogo izrazeniju filozofsku crtu. Pravna opsta

26 Dostupno na https://en.wikipedia.org/wiki/John_Adams
27 Dostupno na https://www.famous-trials.com/massacre/199-diaryentry
28 L. H. Butterfield and others, eds., Diary and Autobiography of John
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knjiga, koja u sustini predstavlja Dzefersonove zapise uglavnom
vezane za pravo, pokazuje da u 1776. godini Dzeferson istrazuje
funkcionisanje federacija Holandije i Svajcarske, $to ukazuje na
pristup koji tezi ka originalnosti i otvorenosti za funkcionalna
reSenja.” Moc¢ argumentacije i formulacije principa koju je Dzeferson
nesporno imao ipak nije samo plod cistog talenta ve¢ stalnog
nadogradivanja uma i razumevanja institucija. Ne manje vazno,
njegovi principi mozda jesu u svom pojavnom obliku bili elasti¢niji
od Adamsovih, ali je njihova ¢vrstina neupitna.

Iako je mlad ostao udovac, Dzeferson se vise nikada nije oZenio,
zbog obecanja koje je dao svojoj supruzi Marti. Sebe je smatrao
apsolutistom kada su u pitanju ljudska prava i verovao je da se sve
moze posti¢i dogovorom razumnih ljudi. Njegova vizija o ljudskim
pravima, koja su ¢uvar naroda od vlade, postala je temeljno nacelo
moderne demokratije. U sediStu Dzefersonove principijelnosti
bio je pluralizam ideja.”* Mozemo zakljuciti da je svoju nespornu
kreativnost i impozantno obrazovanje Dzeferson u potpunosti
usmerio ka ostvarivanju ideala.

Prva politicka diferencijacija u nezavisnoj Americi, koja je izrodila
citata koji prikazuje Dzefersona kao pravog lidera okrenutog ka
okupljanju, a ne podelama. Kako je primetio, koliko god da su bili
podeljeni u poslednjoj deceniji osamnaestog veka, ipak ,razlike u
misljenjima nisu bile razlike u principima. Braca istih principa su
nazvana razli¢itim imenima. Mi smo svi republikanci. Mi smo svi
federalisti™

Slican ton moguce je primetiti i u pismima koja je Dzeferson nakon
smrti svoje kéerke Meri razmenjivao sa Adamsovom suprugom
Ebigejl. Iako pogoden teskom tragedijom, u vreme kada je sa

Adams, 4 vols. (Cambridge, 1961)

29 Detaljnije na linku https://assets.press.princeton.edu/chapters/i17247.pdf
30 Founding Partisans, str.152.

31 K. R. C. Gutzman, The Jeffersonians: the visionary presidencies of
Jefferson, Madison and Monroe, New York, 2022, str.10
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Adamsom bio u otvorenom politickom i licnom sukobu, Dzeferson
prihvata izraze saucesc¢a. Ebigejl Adams kroz dirljivu prepisku
objasnjava svoju poziciju prema suprugu.’? Uostalom, i sama opisuje
odnos njih dvojice kao dzentlmensku razmenu suprotstavljenih
misljenja,” pokazuju¢i nesporno postovanje prema obama
autoritetima.

U svom kapitalnom delu Uzori hrabrosti,** za koje je dobio Pulicerovu
nagradu, Dzon F. Kenedi* primecuje da je i DZon Kvinsi Adams,
Adamsov sin i Sesti predsednik SAD, imao slican senzibilitet kao i
njegov otac. Kvinsi Adams je DZefersona smatrao podmuklim jer je
prema njegovom ocu ,,postupio na dvolican, pretvoran i veroloman
nacin preko svake mere”. Kenedi dalje primecuje da Kvinsi Adams
nije razumeo da ono §to on smatra mahinacijama predstavlja aspekt
Dzefersonove genijalnosti uspesno primenjene u vestini vladanja. I
na tom polju DZeferson je zaista bio genijalan.

Ako je Deklaracija nezavisnosti od Adamsa nasledila doslednost i
principijelnost, od Dzefersona je dobila originalnost, dinamiku
i idealisticki naboj. Ako je u pravnom i politickom smislu Kvinsi
¢uvao tradiciju, Monticelo je doprinosio modernizaciji i kreaciji.”®
Bez jedinstva u razlicitosti, tesko je zamisliti tako funkcionalnu i
drzavu i demokratiju kakva je kroz celu svoju istoriju bila Amerika.
Upravo to jedinstvo u razlicitosti u vreme usvajanja Deklaracije i
jeste njena glavna karakteristika. U svojoj sustini, Deklaracija je
institucionalni izraz duha americke nacije, odnosno, kako je to sam
Dzon Adams definisao, ,,radikalne promene u principima, misljenju,
osec¢anjima i naklonosti naroda, koji je predstavljao pravu americku

32 Detaljnije na linku https://founders.archives.gov/documents/
Jefferson/01-43-02-0472

33 Detaljnije na linku https://www.monticello.org/research-education/
thomas-jefferson-encyclopedia/abigail-adams/

34 Uzori hrabrosti, Beograd, 2017, str. 51

35 Trideset peti predsednik SAD; detaljnije na linku https://en.wikipedia.
org/wiki/John_F._Kennedy

36 Adamsov posed se nalazio u Kvinsiju u Masac¢usetsu, a DZefersonov u
Monticelu u Virdziniji.
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revoluciju™. Tada je, po Adamsovim recima, ,,13 satova uskladeno
tako da otkucavaju istovremeno - savr$eni mehanizam koji nijedan
umetnik nikada ranije nije izradio™®.

Nezavisnost pravosuda u Deklaraciji nezavisnosti

Instituti koji se danas smatraju osnovama sudijske nezavisnosti bili
su jedna o vaznih vrednosti koje su kolonisti branili od samovolje
britanskog kralja i prvog monarha Ujedinjenog Kraljevstva®™
Dzordza II1.* Deveta od 27 optuzbi protiv Dzordza III iz Deklaracije
nezavisnosti odnosila se na to §to je sudije u kolonijama ucinio
zavisnim od svoje volje u odnosu na drzanje funkcije i u odnosu
na zaradu. Ona spada u prvih dvanaest optuzbi, koje su vezane za
postupanje Dzordza III prema kolonijama pre otpocinjanja sukoba
i, kao takva, nosi manji naboj naspram sledec¢ih deset, a posebno
poslednjih pet optuzbi.*!

Da bismo razumeli znacaj ovih optuzbi, potrebno je da se podsetimo
na zakonodavni okvir koji je tada postojao u Britaniji.

37 John Adams to Hezekiah Niles, Quinsy, Massachusetts, February 13, 1818
38 Parkinson Robert G., Thrteen Clocks: how race united the colonies
and made the Declaration of Indenpendence, Williamsburg, Virginia and
Chapel Hil, North Carolina, 2021, str. 1

39 Velika Britanija i Irska su ujednijene Zakonima unije iz 1800. godine.
Vise o tome na linku https://en.wikipedia.org/wiki/Acts_of_Union_1800
40 https://en.wikipedia.org/wiki/George_III

41 Parkinson u citiranom delu Thirteen Clocks iznosi svoja zapazanja

o redosledu optuzbi i klasifikuje na sledeci nacin. One koje su mekse u
biti predstavljaju zloupotrebu izvrsne vlasti i odnose se na postupanje
Dzordza III deceniju i viSe pre sukoba (prvih dvanaest). Slede¢ih deset se
odnosi na zakone za koje svesno okrivljuje Dzordza III, dok poslednjih
pet predstavlja vrhunac naboja i nosi najvecu tezinu; idem, str. 155.
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Naime, od 1701. godine, kada je britanski Parlament usvojio Zakon
o poravnanju (Act of Settlement), sudije su mogle biti razreSene
duZnosti samo uz saglasnost Parlamenta, u slucajevima koji se ne
mogu podvesti pod ,,dobro ponasanje”. Iako je i pre donosenja ovog
zakona to bio standard, i to po tzv. letters patent, postojali su slucajevi
kada su sudije razresavane suprotno tom standardu, kao $to je primer
sudije Dzona Voltera,”> koga je Carls I razresio 1630. godine zbog
toga Sto se protivio zakonima o izdaji. Nakon donosenja Zakona o
poravnanju, standard nezavisnosti sudija primenjivao se u Britaniji.

Ubrzo po krunisanju, u decembru 1761, Dzordz I11 je izdao kraljevski
edikt kojim je odredio da sudije u kolonijama moraju suditi po volji
Krune (at the pleasure of the crown). Ovo je bio povod za prvi deo
devete optuzbe.

Godine 1772. u Masacusetsu je primljena vest da ¢e sudije ubuduce
biti placati Kruna, a ne kolonije. U to vreme, cuveni lojalista koji je
podrzavao Zakon o Stampi iz 1865. godine Piter Oliver postavljen
je za predsednika Visokog suda Masacusetsa. Sve sudije osim
Olivera odbile su da primaju zaradu od Krune. Zbog toga je DZon
Adams pokrenuo opoziv Pitera Olivera, $to su jako dobro prihvatili
kolonisti. Optuzbe su bile zasnovane na navodima da prijem 1000
funti od Krune, koji je Oliver prihvatio, predstavlja mito koji je
primio da bi prekrsio svoju zakletvu. Guverner Tomas Hacinson
odbio je da se uopste izjasni o ovim optuzbama i izjavio je da Oliver
nece biti opozvan. Medutim, kako su porotnici odbijali da ucestvuju
u sudenjima, sustinski je otpocela blokada sudova.*

Iza ova dva dogadaja ostace Adamsova izjava da je Dzordz III sudije
ucinio zavisnim od hleba i sluzbe,* koja ¢e sustinski ¢initi devetu

42 Detaljnije na linku https://en.wikipedia.org/wiki/John_Walter_(judge)
43 Vise o tome N. Sankovitch, It Wasn’t All About Taxes: Royal Tampering
With the Colonial Courts and the American Rebellion; dostupno na linku
https://www.thehistoryreader.com/us-history/it-wasnt-all-about-taxes-
american-rebels/

44 https://www.supremecourt.gov/publicinfo/year-end/2024year-
endreport.pdf
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optuzbu iz Deklaracije nezavisnosti.

Koliko je deveta optuzba iz Deklaracije nezavisnosti uopste vazna za
definisanje i razumevanje pojma nezavisnog pravosuda? Smatramo
da je ovo pitanje klju¢no ne samo za nase razmatranje ve¢ i za
implementaciju nezavisnog pravosuda u drzavama gde potreba
za postojanjem takvog pravosudnog sistema predstavlja problem,
odnosno interes javnog poretka. Verujemo da nije potrebno detaljno
obrazlaganje zasto Srbiju smatramo takvom drzavom.

V Nezavisnost sudija kao vrednost Deklaracije i imperativ
moderne demokratije

Vreme je da se vratimo na uvodna razmatranja i tezu da Deklaracija
nezavisnosti nije stvorila samo Ameriku ve¢ i model moderne
demokratije. Klju¢na karakteristika tog modela jeste funkcionalnost.
Da drustvo zaista moze istovremeno biti i funkcionalno i
demokratsko, dokazala je sama Amerika tokom dva i po veka
postojanja. Nezavisnost pravosuda je u samoj klici demokratije
zasnovane na podeli vlasti. Razlog za to je vladavina prava, bez koje
demokratija ne moze postojati, a vladavine prava nema bez sudske
vlasti.

Koliko god da je podela vlasti propisana ustavom, prirodna
tendencija svih izvrénih vlasti jeste da sebi podrede i zakonodavnu
i sudsku vlast. Ako se zakonodavna vlast podredi izvr$noj, onda se
kroz zakone moze osigurati da izvr$na vlast ima znacajne prednosti
u odnosu na demokratske konkurente prilikom svakih narodnih
izbora. Ako se sudska vlast podredi izvr$noj, onda zakonodavna
vlast nema nikakvu mogucnost da osigura da se doneti zakoni zaista
i primenjuju. Zato je sudska vlast u izvesnom smislu znacajnija od
zakonodavne vlasti, posto ona ne primenjuje samo zakone ve¢ i ustav.
Sudija Skalija je ¢esto podvlacio da je ustav izuzetak od demokratije.
Demokratija podrazumeva donosenje odluka ve¢inom glasova, ali ni
u kom slucaju van ustavnog okvira. To je razlog $to svaki zakon, ma
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koliko da je izraz volje suverena, podleze kontroli ustavnosti.

Na prvi pogled, ¢ini se da se podela vlasti i, s tim u vezi, znacaj sudske
vlasti razume identi¢no i u SAD i na evropskom kontinentu, paiu
Srbiji. Pravna istorija nam, medutim, govori da to nije slu¢aj. Stavie,
koliko god da to mozda zvuci neuverljivo, spremni smo da pruzimo
nekoliko argumenata koji ¢e Renkvistovu paralelu izmedu stanja u
SAD i Francuskoj u vezi sa funkcionisanjem nezavisne sudske vlasti
i garancijama osnovnih ljudskih prava u praksi sa kraja XVIII veka
uciniti stvarnom u novijoj istoriji i u danasnje vreme.

Ako, naime, uporedimo praksu americkih sudova uvreme pozlacenog
doba (Gilded Age)* sa kraja XIX veka i praksu evropskih sudova,
mozemo da uoc¢imo znacajnu razliku. Koliko god da je praksa,
primera radi, Fulerovog suda* izrodila neke kontroverzne odluke,
toliko je praksa evropskih sudova u isto vreme gotovo nepostojeca
kad su u pitanju civilizacijski pomaci.

Mi tako danas znamo za ulogu DZona Marsala Harlana* i njegova
znacajna izdvojena misljenja koja su kasnije posluzila za promenu
zakona i sudske prakse,* ali ne znamo za velike evropske sudije koje
su na sli¢an nacin prkosile sistemu u borbi za progresivne vrednosti.
Harlan je, primera radi, bio licnost od koje su mnogi pojedinci i
drustvene grupe ocekivali razli¢ite odbrane vrednosti na kojima je
Amerika zasnovana. Sigurno je da, bar kad je u pravosudni sistem u
pitanju, u Evropi u istom periodu ne postoji nijedan sudija sa slicnim
uticajem. Razlog za to mozda i nije nepostojanje takvih sudija - mada
je i to upitno, ali svakako jeste njihov skromni doprinos drustvenim
promenama koje ¢e uslediti.

45 Period izmedu kasnih 70-ih i kasnih 80-ih godina XIX veka, nazvan po
noveli Marka Tvena.

46 Misli se na period od 1888. do 1910. godine, kada je Melvil Fuler bio
predsednik Vrhovnog suda SAD.

47 Sudija Vrhovnog suda SAD; dostupno na https://en.wikipedia.org/
wiki/John_Marshall_Harlan

48 Primera radi, odluke Vrhovnog suda Plessy v. Ferguson 163 US
537(1896), United States v. E.C.Knight Co 156 U.S. 1( 1895), Pollock v.
Farmers Loan & Trust Co 157 U.S. 429( 1895)

218



OGLEDALO MOGUCNOSTI

Na potpuno isti na¢in mozemo da posmatramo i poruke sudijske
nezavisnosti, koje su u to vreme stizale iz Amerike i iz Evrope. Iako ga
je predsednik Ruzvelt imenovao kao progresivnog sudiju, ocekujuci
da doprinese razbijanju kartela, cuveni Oliver Vendl Holms ve¢ je
u prvoj godini i u velikom slucaju Northern Securities,” koji je bas
u tom pravcu okrenuo praksu, napisao izdvojeno misljenje. Poruka
koju je na taj na¢in Holms poslao usmerena je ba$ prema nezavisnosti
sudije: sudija mora da prati pravo kako ga razume, kakve god li¢ne
posledice snosio zbog toga.*

Evropa, makar ne ona kontinentalna, takve heroje u togama nije
imala, niti ih je mogla imati. Tome postoji jednostavan razlog.
Sudije su sve do druge polovine 20. veka, a negde i kasnije, u vecini
evropskih drzava smatrane kao drzavni sluzbenici i deo izvrsne
vlasti. Tu prostora za demonstriranje sudijine nezavisnosti, onako
kako je to Holms mogao i hteo da uradi, jednostavno nije bilo. A
ako bi neko od sudija i pokusao nesto slicno, vrlo tesko bi sacuvao
funkciju i izbegao sankciju.

Da li bismo u bilo kojoj evropskoj drzavi mogli da zamislimo
situaciju sliénu onoj gde predsednik Taft, zbog popularnosti medu
kolegama, za predsednika Vrhovnog suda imenuje Edvarda Daglasa
Vajta,” koji se u Gradanskom ratu borio na strani Konfederacije i
svoje stavove nije menjao ni tokom sudijske karijere? I da se to
imenovanje dogodi u trenutku dok su ¢lanovi Vrhovnog suda takvi
velikani poput Harlana, Holmsa ili Hjuza.** Da li bismo uopste mogli
da zamislimo politickog neistomisljenika na vrhu sudske vlasti? I da
li to i danas mozemo da zamislimo?

Srbija je od ponovnog uspostavljanja drzavnosti u XIX veku

49 Northern Securities v. United States 193 U.S. 197( 1904)

50 Vise o tome Catherine Pierce Wells, Oliver Wendell Holmes, A Willing
Servant to an Unknown God, Cambridge University Press, 2020
51Dostupno na https://en.wikipedia.org/wiki/Edward_Douglass_White
52 Carls Evans Hjuz, sudija i kasniji predsednik Vrhovnog suda SAD;
dostupno na https://en.wikipedia.org/wiki/Charles_Evans_Hughes
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sledila evropski model. Bez obzira na to da li je svetionik trazen u
Austrougarskoj, Nemackoj, Francuskoj ili Sovjetskom Savezu, taj
svetionik je uvek u dubokoj senci ostavljao nezavisnu sudsku vlast.
Pa ¢ak i u danasnje vreme, sudije sebe smatraju delom drzavnog
aparata, koji u velikoj vec¢ini doslovno tumaci i izvr$ava ne samo
naloge izvrs$ne vlasti ve¢ i ono $to izvr$na vlast od sudija ocekuje.
Bez ustezanja mozemo primetiti da se pravosude zaglavilo u
samoupravnom socijalizmu i da se iz te zamke jo$ uvek nije izbavilo.
Cak i kad u okviru svoje ustavne obaveze primenjuju standarde iz
prakse Evropskog suda za ljudska prava, sudije u Srbiji ih precesto
primenjuju na pogresan nacin. Dovoljno je pogledati set pitanja
kojima se prilikom prvog izbora za sudijsku funkciju testiraju
kandidati, pa zakljuciti da ¢ak ni oni autoriteti koji su ta pitanja
sastavljali od budu¢ih sudija i ne ocekuju da razumeju primenu i
mesto Evropske konvencije o zastiti ljudskih prava u pravnom
poretku Republike Srbije. Osim ukoliko ni sami sastavljaci pitanja
nemaju minimalna znanja o znacaju i primeni prakse Evropskog
suda za ljudska prava, §to nije iskljuceno.”

Zato je odgovor na pitanje Sta bi to sudska vlast mogla da nauci
iz americkog modela apliciranja nezavisne sudske vlasti u praksi
prilicno jednostavan: sve. I to sve ispocetka. Od Deklaracije
nezavisnosti pa do danas.

53 Dostupno na https://vss.sud.rs/jedinstvena-baza-pitanja-za-pisani-test
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VI Zaklju¢na razmatranja

Autor je poku$ao i makar u tehnickom smislu uspeo da svoja
zapazanja o Deklaraciji nezavisnosti i nezavisnoj sudskoj vlasti u
Americi simbolicki sazme na 13 strana. Ako je 13 kolonija uspelo da
stvore model nezavisne sudske vlasti koji je odoleo svih iskusenjima
vremena i postao bolji od svih postoje¢ih, onda i ovih 13 strana
predstavlja prvi korak ka priblizavanju srpskih pravnika idealima
Deklaracije nezavisnosti i duhu americ¢kog pravnog sistema, nastalog
na tim idealima. Ideja eseja se nije sastojala u doprinosu nau¢nom
i stru¢nom diskursu u vezi sa Deklaracijom nezavisnosti, vec¢ je pre
svega bila usmerena ka upoznavanju sa jednim svetionikom koji bi
srpskim pravnicima mogao da prosiri vidike i oslobodi ih okvira u
kojem je nezavisna sudska vlast nedostizni ideal. Americki pravni
sistem je dokazao suprotno. Zato ¢emo svaku kritiku koja bi na ovaj
rad bila upucena shvatiti kao uspeh, jer cilj rada nije pohvala - ve¢
razmisljanje. Izmedu ostalog, i razmisljanje o tome zasto je proslava
250. godisnjice Deklaracije nezavisnosti toliko vazna i za SAD i za
svet.
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